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ESTABLISHING RULES OF INTERPRETATION GOV- 
ERNING QUESTIONS OF THE EFFECT OF ACTS OF 
CONGRESS ON STATE LAWS 


THURSDAY, APRIL 28, 1955 


House or RepresENTATIVES, 
SupcomMirree No. 1 or THE JupicIARY COMMITTEE, 
Washington, D. C 

The subcommittee met, pursuant to notice, at 10 a. m. in room 327, 
Old House Office Building, Hon. Michael A. Feighan, acting chair- 
man of the subcommittee, presiding. 

Present: Hon. Messrs. Feighan and Hyde and Hon. Miss Ruth 
Thompson. 

Also present: Mr. Shattuck. 

Mr. Fercuan. The subcommittee will come to order. 

We have for consideration this morning H. R. 3 introduced by our 
very distinguished colleague from Virginia, Hon. Judge Smith. And 

> are very happy to have you with us this morning, Judge. 

(H. R. 3 is as follows :) 


[H. R. 3, 84th Cong., 1st sess.] 


A BILL To establish rules of interpretation governing questions of the effect of Acts of 
Congress on State laws 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no Act of Congress shall be construed 
as indicating an intent on the part of Congress to occupy the field in which such 
Act operates, to the exclusion of all State laws on the same subject matter, unless 
such Act contains an express provision to that effect. No Act of Congress shall 
be construed as invalidating a provision of State law which would be valid in 
the absence of such Act unless there is a direct and positive conflict between an 
express provision of such Act and such provision of the State law so that the two 
cannot be reconciled or consistently stand together. 

Mr. FeieHan. Judge Smith, the committee are very happy to have 

S . « 
you with us and to have your comments on this bill. 

Mr. Smirn. Thank you, Mr. Chairman, very much. 

Mr. FrigHan. You may proceed. 


STATEMENT OF HON. HOWARD W. SMITH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF VIRGINIA 


Mr. SmirxH. Mr. Chairman and members of the committee, I do not 
like to try your patience with a long discussion of a strictly legal 
proposition and while I know no way to avoid it because it is stric tly a 
legal question and one I regard of ‘paramount importance, I will be 
brief in my remarks. 
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In the early days of the Republic the Supreme Court of the United 
States established what was known as the preemption doctrine which 
is briefly this: 

The Federal courts held and some of the State courts held that as 
long as Congress does not speak on any subject the State courts are 
free to enforce State laws on the same subject. 

But that when Congress enacts a law relating to any subject of 
litigation that may arise by virtue of that act, whether the Congress 
says so or not, it is construed to be the intent of Congress that all 
State laws on the same subject are thereby suspended. 

That doctrine was laid down early in the Republic. 

Mr. Frercuan. I believe you refer to the case of Gibbons v. Ogden. 

Mr. Smirn. Yes. And earlier than that in the case of Hueston v. 
Moore. There the right of the State court to intervene was sustained. 
That was where the State court undertook to try a soldier by court- 
martial. There was a good deal of debate about it in the court at that 
time. Mr. Justice Story dissented from the opinion of the Court 
which sustained the right of the State court. 

Then comes the case to which you refer, Gibbons v. Ogden. In that 
ease I think the whole thinking of the court on the subject was 
changed by the expression in the argument of Daniel Webster in 
which he said— 
the States may legislate themselves wherever Congress has not made a plenary 
exercise of its power. But who is to judge whether Congress has acted on its 
power? It has done all that it deemed wise; and are the States now to do 
whatever Congress has left undone? Congress makes such legislation as in its 
judgment the case requires. This leaves whatever shall constitute the system 
of useful regulation. It is not held in restraint. And that which the Congress 
has seen fit to leave free is a part of this regulation as much as the rest. 

In that case the doctrine was first upheld. 

Then came along a later case, Prigg v. Commonwealth and in that 
case Judge Story rendered the opinion and in that definitely held that 
when Congress acted on any subject the State laws were outlawed. 
But it is interesting to note that in that decision the doctrine was 
established by a vote of 5 to 4. 

I would like it understood at the beginning that there is no con- 
stitutional provision that requires this to be done. It is purely a 
doctrine establishéd by the Supreme Court. Congress can change 
the doctrine. 

I think Congress has a sort of complex about the power of the courts 
with respect to the jurisdiction of Federal courts because when you 
examine the (¢ ‘onatieesien the Congress has almost unlimited power 
to fix the jurisdiction of the courts. There are only two classes of 
cases in which the Constitution gives the Supreme Court the power 
of original jurisdiction. 

One is in cases between States and the other is with foreign ambass- 
adors and ministers of foreign countries. These are the only two cases 
in which the Supreme Court has original jurisdiction. 

Then it goes on to say the Supreme C ourt shall have appellate juris- 
diction with respect to other cases covered by the Constitution with 
such exceptions as Congress may make. Congress can wipe out any 
phese of the appellate ‘Jurisdiction of the Supreme Court, with re- 
spect to the two cases I have mentioned where it has original juris- 
diction. 


ae es 


‘ald athe chase 


a 


seit AMPED tt PO DAB mm 





; 
7 
i 
i 





Ril a 


lS cll ttt 





EFFECT OF ACTS OF CONGRESS ON STATE LAWS 3 


Mr. Hype. Mr. Chairman, Congress could not give the Federal 
courts power over any matter which was not within the express powers 
given the Federal Government. 

Mr. Smiru. No. I did not say t) at. 

I was not talking about the addi ional jurisdiction Congress could 
give. I am talking about the jurisdiction Congress can take away. 
But as to the inferior courts the Constitution provides there shall be 
such inferior courts as Congress may establish. But Congress, hav- 
ing the power to create these courts it has the power to destroy. Con- 
gress can do away with every inferior Federal court we have and 
establish some other system of courts. That power rests with Con- 
gress under the Constitution. 

Now, the reason I am here at this time and the thing that brought 
this to a head and caused the introduction of this bill was a decision 
of the Supreme Court of the State of Pennsylvania. 

There was a very notorious Communist named Nelson there. Penn- 
sylvania, like 47 other States in the Union, has had for many years 
before Congress stepped into the field antisubversive acts of their own 
and under their act this man Nelson was prosecuted and convicted. 

The case was taken to the Supreme Court of Pennsylvania on the 
theory that Congress, having passed the Smith Act had thereby sus- 
pended all State laws on the subject and the Supreme Court of Penn- 
sylvania so held. There was 1 dissenting opinion in which 2 justices 
joined and I would like to file with the committee a copy of that dis- 
senting opinion which is rather lengthy. That was by Justice Bell, 
concurred in by Justice Musmanno. 

Miss THompson. Judge Musmanno. 

Mr. Smirn. Musmanno, yes. 

(The dissenting opinion in the case of Commonwealth of Pennsyl- 
wania v. Steve Nelson is as follows :) 

[154] 
IN THE SUPREME CouRT OF PENNSYLVANIA 
WESTERN DISTRICT 
No. 94, March Term, 1953 
Commonwealth of Pennsylvania v. Steve Nelson, Appellant 


Appeal from the Judgment of the Superior Court at No. 170, April Term, 1953. 
Affirming the Judgment and Sentence of the Court of Quarter Sessions of the 
Peace of Allegheny County at No. 764, October Sessions, 1950. 

DISSENTING OPINION 
Filed: JANUARY 25, 1954. 
SELL, J. 

Congress has never once said that Pennsylvania’s law or any State law on 
Sedition was superseded or invalidated ; the Supreme Court of the United States 
has never said so; if there could be any doubt on the question—and in my opinion 
there is none—it should certainly not be resolved in favor of freeing one of the 
top leaders of the Communist party in America, who has just been convicted 
of plotting the destruction of our Country. 

Sedition has been a crime under the law of Pennsylvania since 1861. The 
defendant was indicted, tried and convicted under the Pennsylvania Sedition 
Act of 1939 (P. L. 872, 18 PS 4207—which reenacted the Sedition Act of June 26, 
1919, P. L. 689). The Sedition Act makes it a felony “(a) to make or cause to 
be made any outbreak * * * of violence against this State or against the United 
States; (b) to encourage any person * * * to engage in any conduct with the 
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view of overthrowing or destroying * * * by any force or show or threat of 
force the government of this state or of the United States.” * 

The analogous decisions of the Supreme Court of the United States, the pres- 
ervation of the police power of every Sovereign State in the United States, and— 
most important of all—the protection, safety and security of our Country imper- 
atively require that the Pennsylvania Sedition Act be sustained. 

The majority base their Opinion upon two grounds—(1) Supersession, and (2) 
Double Jeopardy. They are both equally and clearly untenable. 

I. Supersession.—California v. Zook, 336 U. S. 725 (1949) ; Bethlehem Steel Co. 
v. State Board, 330 U. S. 767 (1947.) 

The Tenth Amendment to the Constitution of the United States provides: 
“The powers not delegated to the United States, nor prohibited by it to the 
States, are reserved to the States respectively or to the people.” The Federalist 
(No. XXXII) in speaking of the delegation of State power to the Federal 
Government, said (page 143): “* * * This exclusive delegation, or rather this 
alienation of state sovereignty, would only exist in three cases: where the 
constitution in express terms granted an exclusive authority to the union; where 
it granted, in one instance, an authority to the union, and in another, pro- 
hibited the states from exercising the like authority; and where it granted an 
authority to the union, to which a similar authority in the states would be 
absolutely and totally contradictory and repugnant. * * *” 

The majority opinion admits, as it must, that the Constitution does not grant 
exclusive authority to the Federal Government; it admits, as it must, that the 
Constitution does not expressly or even impliedly prohibit the States from 
legislating on the subject of Sedition; it merely claims that because Congress 
has recently legislated on the subject it thereby preempted the entire field of 
Sedition. This, as we shall see, is a non sequitur. Moreover, the Pennsylvania 
Sedition Act and the Smith Act are obviously complementary and not by the 
wildest stretch of the imagination can they be said to be contradictory or re 
pugnant or conflicting. 

The constitutionality of Pennsylvania’s Sedition Act was sustained in Com- 
monwealth vy. Lazar, 103 Pa. Superior Ct. 417, 157 A. 701, appeal dismissed 286 
U. S. 532, and in Commonwealth v. Blankenstein, 81 Pa. Superior Ct. 340; 
Commonwealth v. Widovich, 295 Pa. 311, 145, A. 295. In the latter case, several 
members of the Communist Party were indicted and convicted under a prior 
Sedition Act which was reenacted in 1989. This Court, after holding that the 
Sedition Act does not violate freedom of speech or any provision of the Federal 
Constitution, said (page 317): “* * * The legislature, under the police power, 
to preserve “the State's republican form of government, to suppress insurrection 
and to maintain the safety, peace and order of its citizens, may enact laws to 
suppress acts or attempts to commit acts of violence toward the government; it 
may prohibit the teaching or advocacy of a revolution or force as a means of 
redressing supposed injuries, or effecting a change in government. See Buffalo 
Branch, Mutual Film Corp., v. Breitinger, 250 Pa. 225; White's App., 287 Pa. 
259, and cases there referred to. It is true that section 7 is a part of the Bill of 
Rights, but overshadowing these rights is the authority of the government to 
preserve its existence under the police power. Article XVI of the Constitution 
says ‘the police power shall never be abridged.’ This relates to all phases of its 
exercise. The police power is the greatest and most powerful attribute of 
government; on it the very existence of the state depends; 6 R. C. L. 183; 
District of Columbia v. Brooke, 214 U. 8. 138; Bank v. Haskell, 219 U. S. 104; 
Eubank y. Richmond, 226 U. 8. 137.” 

In Worter Mills v. Textile Workers U. of A., 369 Pa. 359, 85 A. 2d 851, we 
said: “* * * It is well to recall that a State or other Sovereign has a paramount 
right and an inescapable duty to maintain law and order, to protect life, liberty 
and property and to enact laws and police regulations for the protection and 
preservation of the safety, health and welfare of the people of the state or com- 
munity: Carnegie-Illinois Steel Corp. v. U. S. W. of A, 353 Pa. 420, 426, 45 A. 2d 
857; Westinghouse Electric Corp. v. United Electrical Workers, 353 Pa. 446, 460, 
46 A. 2d 16. 

“<The power and duty of the State to take adequate steps to preserve the 
peace and to protect the privacy, the lives, and the property of its residents can- 
not be doubted’: Thornhill v. Alabama, 310 U. 8S. 88, 105; Carlson v. California, 
310 U. S. 106,113. The sovereign powers of a State should be protected and sus- 
tained except where restricted by the Federal or State Constitution and except 





1Italics throughout, ours. 
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where ‘an “intention of Congress to exclude States from exerting their police 
power [is] clearly manifested.” * * *’: Allen-Bradley Local v. Wisconsin FP. R. 
Board, 315 U. 8. 740, 749.” 

In the Allen-Bradley Local case, supra, Mr. Justice DOUGLAS, speaking for a 
unanimous Court, said (page 749) “* * * this Court has long insisted that an 
‘intention of Congress to exclude States from exerting their police power must 
be clearly manifested.” Napier v. Atlantic Coast Line R. Co., 272 U. 8. 605, 611, 
and cases cited; Kelly v. Washington, 302 U. S. 1, 10; South Carolina Highway 
Dept. v. Barnwell Bros., 303 U. S. 177; H. P. Welch Co. v. New Hampshire, 305 
U. S. 79, 85: Maurer v. Hamilton, 309 U. S. 598, 614; Watson v. Buck, supra.” 

In Auto Workers v. Wisconsin Employment Relations Board, 336 U. 8. 245, 
253, Mr. Justice JACKSON, in sustaining an injunction against a union by : 
State Court of Wisconsin in matters affecting interstate commerce, said: “* * * 
the ‘intention of Congress to exclude States from exercising their police power 
must be clearly manifested.’ ” 

In Rice vy. Santa Fe Elevator Corp., 331 U. S. 218, the Court said (page 230) : 
“Congress legislated here in a field which the States have traditionally occupied. 
See Munn vy. Illinois, 94 U. S. 113; Davies Warehouse Co. v. Bowles, 321 U. 8. 
144, 148-149. So we start with the assumption that the historic police powers of 
the States were not to be superseded by the Federal Act unless that was the clear 
and manifest purpose of Congress.” 

In Reid v. Colorado (187 U. 8. 187), the Supreme Court of the United States 
said (page 148) : “Jt should never be held that Congress intends to supersede or 
by its legislation suspend the exercise of the police powers of the States, even 
when it may do so, unless its purpose to effect that result is clearly manifested. 
This court has said—and the principle has been often reaftirmed—that ‘in the ap- 
plication of this principle of supremacy of an act of Congress in a case where 
the state law is but the exercise of a reserved power, the repugnance or conflict 
should be direct and positive, so that the two acts could not be reconciled or con- 
sistently stand together.” 

In Missouri, Kansas & Texas Ry. Co. v. Haber (169 U. S. 613), the question 
arose as to whether a Kansas statute which made actionable the transporting 
into Kansas of fever-ridden cattle was superseded by a federal statute whicn 
established a Bureau of Animal Industry charged with control of transportation 
across state lines. The Supreme Court of the United States held that this fed- 
eral legislation did not override the state statute and said (page 623): “May 
not these statutory provisions stand without obstructing or embarrassing the 
execution of the act of Congress? This question must of coufSe be determined 
with reference to the settled rule that a statute enacted in execution of a re- 
served power of the State is not to be regarded as inconsistent with an act of 
Congress passed in the execution of a clear power under the Constitution, unless 
the repugnance or conflict is so direct and positive that the two acts cannot be 
reconciled or stand together.” 

Kelly v. Washington (302 U. S. 1) sustained the validity of a state statute 
authorizing a state to inspect tugboats plying the navigable waters of the United 
States and in a unanimous opinion, speaking through Chief Justice HUGHES, 
said (page 10): “The principle is thoroughly established that the exercise by 
the State of its police power, which would be valid if not superseded by federal 
action, is superseded only where the repugnance or conflict is so ‘direct and 
positive’ that the two acts cannot ‘be reconciled or consistently stand together’ 
(Sinnot v. Davenport, 22 How. 227, 248: Missouri, K. & T. Ry. Co. v. Haber, 169 
U. S. 613, 623, 624; Reid v. Colorado, 187 U. S. 137, 148; Crossman v. Lurman, 
192 U. S. 189, 199, 200; Asbell v. Kansas, 209 U. S. 251, 257, 258; Missouri Pacific 
Ry. Co. v. Larabee Mills, 211 U. S. 612, 623: Savage v. Jones, 225 U. S. 501, 533: 
Atlantic Coast Line v. Georgia, 234 U. S. 280, 293, 294; Carey v. South Dakota, 
250 U. S. 118, 122; Atchison, T. € S. F. Ry. Co. v. Railroad Commission, 283 U. 8. 
380, 392, 393; Mintz v. Baldwin, 289 U. 8S. 346, 350; Gilvary v. Cuyahoga Valley 
Ry. Co.. supra). 

Certainly it cannot be said that the Smith Act and the Pennsylvania Sedition 
Act are repugnant or conflicting and cannot be reconciled or stand together; it 
is equally certain that the Smith Act does not clearly manifest a purpose and 
intent to supersede or suspend or invalidate the sovereign police powers of a 
State. 

An eXamination, nay, even a casual reading of the Smith Act, makes the 
following facts crystal clear and irrefutable: 

(1) The Smith Act and the Pennsylvania Sedition Act are complementary and 
not repugnant or conflicting; (2) the Smith Act does not directly or ex pre saly 
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prohibit the States from erercising their historic and traditional sovereign powers ; 
nor (3) does it in or by any sentence or any word exclude or negate or supersede 
or nullify a State’s Sovereign police powers; nor (4) does it in or by any sentence 
or any word manifest clearly or even unclearly any intention to assume complete 
and exclusive jurisdiction of the subject matter, viz, the crime of sedition. These 
facts alone are sufficient to demonstrate the utter untenability of the majority 
opinion which, with nothing to support it, holds that the state police power has 
been superseded, abridged, and destroyed. 

But we shall pile Pelion upon Ossa. What was the law prior to the Smith Act 
(as established in the State Courts and by decisions of the Supreme Court) ; what 
were the conditions which caused its passage; what were the mischiefs it sought 
to remedy; and what are the dire results which will inevitably flow from the 
majority opinion? 

Discussing these seriatim, we shall first consider the Smith Act and the prior 
decisions of the Supreme Court of the United States in analogous cases. 

Section 2 (a) (1) of the Smith Act, as amended, makes it unlawful “to know- 
ingly or wilfully advocate * * * or teach the duty, necessity, desirability, or the 
propriety of overthrowing or destroying any government in the United States 
[changed by the Amendment of June 25, 1948, to read “‘the government of the 
United States or the government of any state| by force or violence, * * *.” 
Section 2 (a) (8) makes it unlawful “to organize or help to organize any society, 
group, or assembly of persons who teach, advocate, or encourage the overthrow 
or destruction of any government in the United States [changed to read “the 
government of the United States or the government of any state] by force or 
violence * * *,” 

The language and meaning of the Smith Act are absolutely clear. The majority 
opinion asserts that in spite of the clear language of the Smith Act, and even 
though it never said so, Congress clearly intended to supersede and suspend the 
Pennsylvania Sedition Act. The question that will instantly arise in everyone's 
mind is this—if that was the Congressional intent in a matter which concerns the 
very existence of our Country, why didn’t Congress clearly and plainly say so? 

If the language or intent or meaning or effect of an Act is not explicit or 
clear, the intention of Congress is to be gathered not only from a considera- 
tion of the language of the Act but also by examining the prior law upon the 
subject ; the conditions or circumstances which caused the enactment or change; 
the mischief, if any, to be: remedied; the goal or objectives to be attained; and 
the results which will likely flow from a construction contended for by each 
of the parties involved. (Cf. United States v. C. I. O., 385 U. S. 106, 112; 
Martin Estate, 365 Pa. 280, 74 A. 2d 120; Phipps v. Kirk, 333 Pa. 478, 5 A. 2d 143; 
Orlosky v. Haskell, 304 Pa. 57, 66, 155 A. 112; Williamson’s Estate, 368 Pa. 343, 
355, 82 A. 2d 49. 

At the time of the passage of the revised Smith Act on June 25, 1948, which 
punished (as we have seen) any person who “knowingly or wilfully advo- 
cates * * * overthrowing or destroying the government of the United States 
or the government of any state * * * by force or violence * * *”’, Congress 
knew the following facts which are very important in determining whether it 
intended to preempt the field and suspend all State legislation designed to protect 
our Country from its mortal enemies. 

1. State sedition and treason laws were nothing new; they had existed for 
over 100 years. Congress knew that in spite of the fact that the Constitution 
of the United States gave it, in Article III, 3 (2). the power to punish treason, 
forty-seven (47) Sovereign States of the United States of America, vitally and 
patriotically concerned with the safety of their citizens, the security of our 
Country and the preservation of their State and Country’s Governments, have 
a Constitutional provision or had passed laws (as early as 1818) punishing the 
crime of treason.” Congress also knew that thirty-seven (37) Sovereign States 
had over a long period of years passed statutes defining and punishing sedition, 
syndicalism, and other activities aimed at the overthrow of our government 
by force.’ All of these State statutes throughout our entire Country will be 
superseded and suspended or invalidated, if the majority opinion in this case 
is sustained by the Supreme Court of the United States. 





2 Federal Bar Assn. Journal, Vol. 9, p. 71 (1947). 
* Annual Report of the Committee on Un-American Activities for the year 1949: House 
Report No. 1950, Union Calendar No. 727, 81st Congress, 2nd session, page 30. 








; 


enviar 








EFFECT OF ACTS OF CONGRESS ON STATE LAWS 7 


In 1790 Congress enacted an Act defining and punishing treason.“ In 1861 
Congress passed the Sedition Conspiracy Act.’ Never once has the Supreme Court 
of the United States held that the congressional act punishing treason or the 
congressional act punishing sedition preempted the field or superseded and 
nullified state acts punishing these crimes, or prohibited states from thereafter 
passing complementary statutes punishing these crimes. While this is not 
conclusive it is certainly persuasive that Congress did not intend by the Smith 
Act to supersede and invalidate the mass of state legislation punishing treason, 
sedition, criminal anarchy, etc., some of which has been in existence for 100 
years. Furthermore, twenty-six (26) States have passed laws which expressly 
or in effect deny state employment to persons who teach or advocate the over- 
throw of government by force or violence, or who print or sell documents advo- 
eating such doctrines, or who organize groups aimed at overthrowing the 
government. If the majority opinion prevails, isn’t it clear as crystal that all 
these State laws will be superseded and suspended or invalidated by the Smith 
Act; and if so, what will it cost the States in the way of damages and other 
remedial actions? And if the majority opinion prevails, what will happen to 
all the traitors and dangerous criminals who have been convicted under state 
acts and whose sentences have not been finally determined, as well as those who 
are now in state jails serving sentences for violating state treason or sedition 
or similar laws? And most important of all, what will happen to the security 
of our Country when the patriotic efforts of all state legislatures, district attor- 
neys, and Courts and of all patriotic citizens anxious to catch and punish 
traitors, are rejected, and the existence of our Stute and Nation is left exclusively 
to the slow processes of our sometimes apathetic or inept Federal Government? 

The Smith Act is patterned after and is almost identical with the New 
York Statute rem sedition, the constitutionality of which had been sus- 
tained in the famous case of Gitlow v. New York (268 U. S. 652 (1925)), which 
was cited with approval by the Supreme Court of the United States as recently 
as 1951 in Dennis v. United States (341 U.S. 494). 

3. Congress also knew that due to public statements and tidal waves of pro- 
Russian propaganda issued since 1933 by some of the highest officials of our 
Government in Washington, the true nature and the real aims and objectives of 
communism were so diluted and distorted a for many years they were hidden 
from the Congress as well as from the American people. Communism by its 
teachings and by its acts and deeds is our mortal enemy. Marxist communism, 
as interpreted, promulgated, and established by Stalin, teaches, advocates, plans, 
and plots (@) a world revolution by and for the proletariat; (b) the overthrow 
und capture of every Government in the world by sabotage, force, and violence; 
and (c) the dictatorial, ruthless, atheistic rule of every Country by ukase and 
force for the (pretended) benefit of (a tiny percentage of) the proletariat known 
as Communists. 

4. Moreover, Congress at the time it passed the revised Smith Act in 1948 
knew more than this. It knew that despite the activities of our wonderful 
FBI‘ communists had infiltrated into many key positions (a) in the State 
Department, and (0) in many other departments of the Federal Government; 
it knew that important documents and atomic and other vital secrets had been 
stolen by or for the communists, thus jeopardizing the safety of our Country; 
it knew even then that the Federal Government had in many instances failed 
to protect our Country from the insidious and treacherous acts of communists; 
and most important of all, it knew that the Federal Government, even if it 
were willing, had demonstrated that it was unable alone to cope with this 
hidden octopusian menace to our Country. Congress further knew that our 
Country needed, in order to combat the widespread and occult perils of com- 
munism, the help not only of the FBI and of all Federal district attorneys 
and all officials in every Federal department and agency of Government, but it 
also needed the active assistance and cooperation of all States, and all State 
Courts, and all State officers and agencies, as well as the enthusiastic help of 
every patriotic American citizen. Congress also knew that juries are some- 
times fooled or duped by false testimony or by clever lawyers and thus acquit 





#18 U.S. C., §§ 1 and 2. 
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® Annual Roport of the Committee on Un-American Activities for the year 1949; House 
Report No. 1950, Union Calendar No. 727, 81st Congress, 2nd session, page 45. 

7The American people have been shocked by recent revelations sho wing the extent to 
which FBI warnings about Communists were ignored by former heads of the Federal 
Government. 
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those who are guilty of grave crimes, and it would certainly be wise to have 
State officers, State Courts, and State juries give to our Country additional help 
and protection against those who are attempting to destroy our Government. 

5. Congress also knew that the States had passed statutes on many subjects 
and in many analogous fields over which the Constitution gave power to Con- 
gress; and that these statutes had nevertheless been sustained by the Supreme 
Court of the United States. For example, State Sedition acts had been sustained 
by the Supreme Court; State acts which regulated or taxed Interstate Com- 
merce had been sustained; State acts pertaining to counterfeiting (although 
Congress alone had power to coin money and regulate the value thereof) had 
been sustained; and State acts restricting or regulating labor activities had 
been sustained under the State’s police power even though the Wagner Act, 
the Taft-Hartley Act and other labor legislation had seemingly preempted the 
field. Moreover, Congress has enacted statutes punishing the same or similar 
criminal acts as has the State of Pennsylvania involving firearms, narcotic drugs, 
explosives, blackmail, conspiracy against rights of citizens, counterfeiting of 
coins, embezzlement, kidnapping, homicide, prostitution, burglary, wrecking of 
trains, train robbery, bank robbery, sabotage, treason, lotteries, obscene books 
and pictures, false and fraudulent bank entries, bribery, violation of election 
laws, and other crimes, too numerous to mention. Notwithstanding Congres- 
sional legislation on these criminal offenses, state prosecutions and indictments 
under similar state laws have always been sustained. 

Congress, with a full knowledge of all of the foregoing facts, passed the 
Smith Act in 1940 and the revised Smith Act in 1948. 

In the light of all these facts, circumstances, and conditions and in the face 
of the decisions of the Supreme Court in analogous cases, how is it possible to 
assert, as does the majority, that Congress intended, although it never said 
or even suggested so in a single sentence or by a single word, (1) to supersede 
and to nullify or suspend all State legislation and all State statutes which 
protected our Country, and (2) to preempt the crime of Sedition and give to a 
Federal Government which had demonstrated its utter inability to solve or ef- 
fectively deal with the problem and menace of Communism, the sole and ex- 
clusive right and power to defend our State and Country from the traitors 
within our ranks. If that had been the Congressional intent, we ask once 
again, isn’t it unbelievable that Congress did not clearly and expressly and 
specifically say so in the Smith Act? The majority opinion fails to answer 
this question for the obvious reason that it cannot. But Members of Congress 
and the Attorney General of the United States are not so reticent. The author 
of the Smith Act—the highly respected and distinguished Congressman, How- 
ard W. Smith, of Virginia, vigorously denies and refutes the majority’s theory 
of supression. His letter is so clear, pertinent, and devastating that we quote 
it at length: * 

Howarp W. SMITH COMMITTEE ON RULES 
8th District, Virginia 

CALVIN H. HALEY 

Secretary 
CONGRESS OF THE UNITED STATES 


HOUSE OF REPRESENTATIVES 


Washington, D. C. 
FEBRUARY 4, 1954. 
Honorable FRANK TRUSCOTT, 
Attorney General of Pennsylvania, Department of Justice, 
Harrisburg, Pennsylvania. 

Dear Mr. ATTORNEY GENERAL: * * * 

As I am the author of the Federal act in question, known as the Smith Act, 
I am deeply disturbed by the implications of this decision. May I say that when 
I read this opinion, it was the first intimation I have ever had, either in the 
preparation of the act, in the hearings before the Judiciary Committee, in the 
debates in the House, or in any subsequent development, that Congress ever 
had the faintest notion of nullifying the concurrent jurisdiction of the respec- 
tive sovereign states to pursue also their own prosecutions for subversive ac- 
tivities. It would be a severe handicap to the successful stamping out of sub- 


8 This letter is part of the record in this case. It was submitted by the Attorney General 
of Pennsylvania (who protested the majority decision) as one of his reasons or grounds for 
a reargument of this case. 
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versive activities if no state authority were permitted to assist in the elimina- 
tion of this evil, or to protect its own sovereignty. The whole tenor and pur- 
pose of the Smith Act was to eliminate subversive activities, and not assist 
them, which latter might well be the effect of the decision in the Commonwealth 
v. Nelson case. 

I hope you will not think me presumptuous in taking this matter up with you, 
but you can readily understand how deeply disturbed I am about it. * * * 


Sincerely yours, 
Howarp W. SMITH. 


In the “Brief for the United States” filed by the Attorney General in the case 
of Dennis v. United States (341 U. S., supra (1951)), the Attorney General de- 
voted many pages to sustain his contention that the Smith Act was Constitutional 
because it was a part of a large mass of valid State and Federal legislation 
which punished sedition and subversive activities. He said, inter alia: “3. The 
other American statutes dealing with political extremism. It is significant to 
note that the Smith Act is part of a large body of legislation, both State and 
Federal, directed against political extremism. * * * (a) State legislation. All 
or nearly all of the States have enacted legislation dealing with political extrem- 
This legislation takes a variety of forms, depending partly upon the time 
Some of the statutes date from the Civil War, 
others are a response to the alleged menace of the I. W. W. and to the violent 
anarchism which resulted in the assassination of President McKinley. Many of 
the state statutes date from 1917 and the Russian Revolution. However, since 
1940, there has been enacted a considerable number of state statutes dealing 
either by name or by clear implication with Communism and Fascism. In the 
interest of brevity, we will not attempt to describe here this mass of state 
legislation. 

‘‘However, the more recently enacted state statutes reveal the evils anticipated 
by the American state legislatures from Communism and Fascism. Thus, in 
1945, Illinois provided * * *. 

“This mass of state and Federal legislation reflects the Nation’s awareness of 
the fact that the danger to free countries is not from direct and domestic insur- 
rectionary movements but from the more subtle alliance of domestic political 
groups with foreign governments with whose ideology they are sympathetic and 


ism. 
and circumstances of enactment. 


whose policies they serve.” 
In the light of that letter from Congressman and former Judge Howard W. 


Smith and in the face of the brief of the Attorney General of the United States 
in the Dennis case, how is it possible for this Court to say that Congress 
“intended” to supersede and nullify State laws punishing Sedition? 

If any possible doubt could possibly remain, it would be forever dissipated by 
the fact that the Federal Code of Crimes and Criminal Procedure of 1948, of 
which the Smith Act is now a codified part, expressly states in § 3231: “Nothing 
in this title shall be held to take away or impair the jurisdiction of the courts 
of the several states under the laws thereof.” 

Although no further confirmation is needed, we shall multiply the overwhelm- 
ing proof and point out that the authorities further confirm the validity and 
constitutionality of the State Sedition Act. 

Gilbert v. Minnesota (254 .U. S. 325) is analogous to and in principle controls 
the instant case. In that case a statute of Meinesota made it unlawful to dis- 
courage the enlistment of men in the military or naval forces of the United 
States or of the State of Minnesota, and by another section unlawful for any 
person to teach or advocate that the citizens of Minnesota should not assist the 
United States in carrying on war with its public enemies. The statute was sus- 
tained as an exercise of the police power and also as a legitimate measure of 
cooperation by the State with the United States. It was held not to be in con- 
flict with the federal war power nor with the Constitutional right of free speech. 
It was argued that Congress had the exclusive power to declare war and to 
determine among other things the conditions of enlistment; and consequently, 
just as here, it was contended the states had no such power, especially as their 
acts might run counter to what Congress or the army or navy might consider 
the wisest and most effective means of securing support from all the citizens. 
The minority opinion in that case held, as does the majority opinion in this case, 
that the state statute was inconsistent with the law of the United States and 
a cause of real embarrassment and danger to the Federal Government and con- 
sequently unconstitutional. All of these arguments or contentions were re- 
jected by the majority which in its opinion said (page 328): “Undoubtedly, the 
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United States can declare war and it, not the States, has the power to raise 
and maintain armies. But there are other considerations. The United States 
is composed of the States, the States are constituted of the citizens of the United 
States, who also are citizens of the States, and it is from these citizens that 
armies are raised and wars waged, and whether to victory and its benefits, or 
to defeat and its calamities, the States as well as the United States are inti- 
mately concerned. * * * from the contention that it encroaches upon or usurps 
any power of Congress, there is an instinctive and immediate revolt. Cold and 
technical reasoning in its minute consideration may indeed insist on a separa- 
tion of the sovereignties and resistance in each to any cooperation from the 
other, but there is opposing demonstration in the fact that this country is one 
composed of many and must on occasions be animated as one and that the con- 
stituted and constituting sovereignties must have power of cooperation against 
the enemies of all. * * * The same view of the statute was expressed in State v. 
Holm (139 Minnesota, 267) where, after a full discussion, the contention was 
rejected that the Espionage Law of June 15, 1917, abrogated or superseded the 
statute, the court declaring that the fact that the citizens of the State are also 
citizens of the United States and owe a duty to the Nation, does not absolve 
them from duty to the State or preclude a State from enforcing such duty. ‘The 
same act, it was said, ‘may be an offense or transgression of the laws of both’ 
Nation and State, and both may punish it without a conflict of their sovereignties. 
Numerous cases were cited commencing with Moore v. Illinois (14 How. 13) 
and terminating with Halter v. Nebraska (205 U. S. 34). 

“The latter case is especially pertinent in its sentiment and reasoning. It 
sustained a statute of Nebraska directed against the debasement of the National 
flag to trade uses against the contention that the flag being the National emblem 
was subject only to the control of the National power. In sustaining the statute 
it was recognized that in a degradation of the flag there is a degradation of all 
of which it is the symbol, that is, ‘the National power and National honor’ and 
what they represent and have in trust. To maintain and reverence these, to 
‘encourage patriotism and love of country among its people,’ may be affirmed, 
it was said, to be a duty that rests upon each State, and that ‘when, by its legis- 
lation, the State encourages a feeling of patriotism towards the Nation, it 
necessarily encourages a like feeling towards the State.’ 

“And so with the statute of Minnesota. An army is an instrument of govern- 
ment, a necessity of its power and honor, and it may be, of its security. An 
army, of course, can only be raised and directed by Congress, in neither has the 
State power, but it has power to regulate the conduct of its citizens and to 
restrain the exertion of baleful influences against the promptings of patriotic 
duty to the deteriment of the welfare of the Nation and State. To do so is not 
to usurp a National power, it is only to render a service to its people, as Nebraska 
rendered a service to its people when it inhibited the debasement of the flag. 

“We concur, therefore, in the final conclusion of the court, that the State is not 
inhibited from making ‘the national purposes its own purposes to the extent of 
exerting its police power to prevent its own citizens from obstructing the ac- 
complishment of such purposes.’ 

“The statute, indeed, may be supported as a simple exertion of the police power 
to preserve the peace of the State. * * * ‘It is simply a local police measure, 
aimed to suppress a species of seditious speech which the legislature of the 
State has found objectionable.’ ” 

It is apparent that there is far less justification in the instant case for the 
majority theory of supersession that there was for the minority view in Gilbert 
v. Minnesota. All of Nelson’s arguments in this case and all of the theories of 
the majority were, we repeat, rejected by the Supreme Court in Gilbert v. Minne- 
sota. Moreover, the Supreme Court cited with approval the Holm case, supra, 
which sustained a state statute dealing with Espionage and rejected the con- 
tention that the Espionage Law of 1917 abrogated or superseded a state statute, 
and specifically held that the citizens of each state owe a duty to the state as well 
as to the nation and that nothing precluded a state from enforcing such duty 
since our sovereign federal government needed the cooperation of its constituent 
sovereignties against the enemy of all. Moreover, as the Supreme Court there 
snid, the same act may be an offense or transgression of the laws of both the 
nation and the state and both may punish it without a conflict of their 
sovereignties. 

It is to be noted that the state statute in the Gilbert case was sustained both 
as a legitimate measure of cooperation by the state with the United States 
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and as an exercise of the police power to preserve the peace of the State. These 
two grounds are present here with even greater cogency than there. 

The majority opinion has signally failed to distinguish the Gilbert-Minne- 
sota case or the famous Gitlow case or the Whitney or Fox or Holm or Halter 
cases. 

Gitlow v. New York (268 U. S. 652) is both analogous and in principle con- 
trolling. In 1909 the State of New York passed an Act which prohibited the 
advocacy or teaching the necessity of overthrowing organized government by 
force or violence. Benjamin Gitlow, noted communist, was indicted and con- 
victed under this statute and given a five to ten year sentence. He appealed 
to the Suprome Court of the United States contending that the statute under 
which he was convicted violated the freedom of speech and press guaranteed by 
the First and Fourteenth Amendments to the United States Constitution. The 
decision of the Supreme Court, affirming the conviction, has become famous 
as the Gitlow case (Gitlow v. New York, 268 U. 8S. 652). The Supreme Court 
said: “That a State in the exercise of its police power may punish those who 
abuse this freedom by utterances inimical to the public welfare, tending to 
corrupt public morals, incite to crime, or disturb the public peace, is not open 
to question (Robertson v. Baldwin, supra, p. 281; Patterson vy. Colorado, supra, 
p. 462; For v. Washington, supra, p. 277; Gilbert v. Minnesota, supra, p. 339; 
People v. Most, 171 N. Y. 423, 431; State v. Holm, 139 Minn. 267, 275; State v. 
Hennessy, 114 Wash. 351, 359: State v. Boyd, 86 N. J. L. 75, 79; State v. McKee, 
73 Conn. 18, 27). Thus it was held by this Court in the Fox Case that a State 
may punish publications advocating and encouraging a breach of its criminal 
laws; and, in the Gilbert Case, that a State may punish utterance teaching or 
advocating that its citizens should not assist the United States in prosecuting 
or carrying on war with its public enemies. 

“And, for yet more imperative reasons, a State may punish utterances en- 
dangering the foundations of organized government and threatening its over- 
throw by unlawful means. These imperil its own existence as a constitutional 
State. * * * By enacting the present statute the State has determined, through 
its legislative body, that utterances advocating the overthrow of government 
by force, violence and unlawful means, are so inimical to the general welfare 
and involve such danger of substantive evil that they may be penalized in the 
exercise of its police power.” 

Another analogous case is Whitney vy. California (274 U. S. 357). That case 
sustained a conviction under the California Criminal Syndicalism Act, which 
like the New York statute in the Gitlow case, specifically prohibited advocating 
or teaching or aiding an organization to advocate certain criminal acts, to effect 
any political change by force, violence or terrorism. The Court said (page 371): 
“That the freedom of speech which is secured by the Constitution does not 
confer an absolute right to speak, without responsibility, whatever one may 
choose, or an unrestricted and unbridled license giving immunity for every 
possible use of language and preventing the punishment of those who abuse 
this freedom; and that a state in the exercise of its police power may punish 
those who abuse this freedom by utterances inimical to the public welfare, tend- 
ing to incite to crime, disturb the public peace, or endanger the foundations of 
organized government and threaten its overthrow by unlawful means, is not open 
to question.” 

Cases in other analogous fields likewise demonstrate how untenable the ma- 
jority opinion is. A leading case is For v. Ohio (46 U. S. 410). The defendant 
in that case was indicted, convicted and sentenced under an Ohio statute for 
passing “a certain piece of false. base, counterfeit coin, forged and counter- 
feited to the likeness and similitude of the good and Jegal silver coin, currently 
passing in the State of Ohio, called a dollar.” 

There is no field or activity in our country in which the federal government 
has a more exclusive monopoly than that which has to do with the monetary 
system of the United States. Article I, § 8 of the Constitution of the United 
States gives Congress power to “coin money, regulate the value thereof * * * 
and to provide for the punishment of counterfeiting the Securities and current 
Coin of the United States.” The states have no such power under th: Con- 
stitution or under any Act of Congress. 

Nevertheless, the defendant’s conviction was affirmed by the Supreme Court 
of the United States, which held that the crime punishable under the Ohio 
statute “is deemed by this court to be clearly within the rightful power and 
jurisdiction of the State. So far, then, neither the statute in question, nor the 
conviction and sentence founded upon it, can be held as violating either the 
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constitution or any law of the United States made in pursuance thereof.” Could 
anything be more analogous or decisive? The same arguments made here by 
defendant Nelson and sustained by a majority of this Court were there made 
and rejected by the Supreme Court of the United States. For example, Fox 
argued that since the State Government and the Federal Government had 
legislated on the same subject, “an individual under these separate jurisdictions 
might be liable to be twice punished for the one and the same crime, and that this 
would be in violation of the fifth article of the amendments to the constitution, 
declaring that no person shall be subject for the same offense to be twice put in 
jeopardy of life or limb.” In answer to this argument the Court said: “The 
prohibition alluded to as contained in the amendments to the constitution, as 
well as others with which it is associated in those articles, were not designed 
as limits upon the State governments in reference to their own citizens. They 
are exclusively restrictions upon federal power, intended to prevent interference 
with the rights of the States, and of their citizens.” 

The language of the Attorney General of Ohio is equally applicable to the 
instant case which differs only in its greater magnitude and importance: “Such 
a jurisdiction, if not indispensable, is to the last degree useful and expedient. 
And it has been exercised almost, if not quite, universally by the different States 
which compose the Union. The rightfulness of this jurisdiction is now, for 
the first time, questioned in this Court. Certainly it presents a question of the 
first magnitude, for no one can foresee what may be the consequences of taking 
from the States the power of self-protection, which they have so long exercised, 
against a class of criminals swarming over the entire Union, and against a 
species of crime which, more than any other, affects the common business of 
the people.” 

Powerful as is our Federal Government, extensive as are its departments 
and ramifications, wonderful as is the FBI, there are still not nearly enough 
FBI agents, United States district attorneys, marshals and agencies to cope 
with this far-flung masked threat against the very life of our American System 
of Government. 

Cases in other fields over which Congress is generally considered to have 
exclusive jurisdiction further demonstrate the error of the majority opinion. 
For example Congress is given by Article I, § 8, Clause 3 of the Constitution 
of the United States the power to regulate interstate commerce. This power 
Congress has exercised in numerous acts. Nevertheless, it is now well settled 
that a state can regulate as well as tax interstate commerce for limited purposes, 
such as local activities or for the use of its highways or local facilities: IJnter- 
state Bus Corp. v. Blodgett (276 U. S. 245); Dixvie Ohio Express Co. v. State 
Revenue Comm. (306 U. 8S. 72) ; Clark v. Gray, Inc. (306 U. S. 583) ; Hendrick v. 
Maryland (235 U. S. 610) ; Capitol Greyhound Lines v. Brice (339 U. 8. 542); 
Aero Transit Co. v. Commissioners (332 U. S. 495) ; Shirks Motor Express Corp. 
v. Messner (375 Pa. 450, 100 A. 2d 913); Keystone Metal Co. v. Pittsburgh 
(374 Pa. 323, 97 A. 2d 797) ; Southern Pacific Co. v. Gallagher (306 U. S. 167, 
176) ; McGoldrick v. Berwind-White Coal Mining Co. (309 U. S. 33, 58) ; Western 
Live Stock v. Bureau of Revenue (303 U. S. 250) ; International Harvester Co. 
v. Department of Treasury (322 U. S. 340) ; Norton Company v. Department of 
Revenue of Illinois (340 U. 8. 534) ; Missouri Pacific Ry. Co. v. Larabee Mills, 
(211 U. S. 612). 

Congress has assumed what many believed was complete and therefore ex- 
clusive jurisdiction in the labor-management field under the acts popularly 
known as the Wagner Act and the Taft-Hartley Act. The question has fre- 
quently arisen whether Congress by such acts clearly manifested an intention to 
supersede all State police power in this field. This question has been resolved by 
the Supreme Court in favor of the States in many cases where the State statute 

yas sustained: Hughes v. Superior Court of California (339 U. S. 460) ; Bakers 
é& Pastry Drivers v. Wohl (315 U. S. 769); Dorchy v. Kansas (272 U. S. 306); 
Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc. (312 U. S. 287); Hotel 
& Restaurant Employees International Alliance, etc. v. Wisconsin BE. R. Bd. (315 
U. 8. 487) ; Carpenters & Joiners Union v. Ritter’s Cafe (315 U. S. 722) ; Giboney 
v. Empire Storage & Ice Co. (336 U. S. 490); Wortex Mills v. Textile Workers 
Union (369 Pa. 359, 85 A. 2d 851). 

All of these analogous cases demonstrate that the police power of a State 
especially where it attempts to protect the very life and existence of our State 
and Federal Governments, must be sustained unless restricted or prohibited 
by the Constitution, or clearly, expressly and validly prohibited by Congress, or 
unless Congress has clearly and validly manifested an intention to exclude the 
States from exercising their police power on the matter in question. 
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The only decision cited by the majority which, in my judgment, might be said 
to even remotely support its application of the supersession doctrine is Hines v. 
Davidowitz (312 U. 8.52). Congress had passed the Federal Alien Registration 
Act of 1940 which, together with the Immigration and Naturalization Laws, 
constituted, as the Court pointed out, a comprehensive and integrated plan for 
the regulation of all aliens (14 years of age and over) and precluded the enforce- 
ment of State Alien Registration Acts. The Court said, inter alia, (page 63): 
“The Federal Government, representing as it does the collective interests of the 
forty-eight states, is entrusted with full and exclusive responsibility for the 
conduct of affairs with foreign sovereignties. * * * Our system of government 
is such that the interest of the cities, counties and states, no less than the in- 
terest of the people of the whole nation, imperatively requires that federal power 
in the field affecting foreign relations be left entirely free from local inter- 
ference.” 

A reading of the majority opinion makes it clear that the basis for the decision 
was the Court’s conviction that a State Alien Registration Act would likely in- 
volve us in grave international controversies and might even lead to war. No 
such result could possibly ensue from State treason or Sedition laws; and the 
case is clearly distinguishable on its facts. 

If there were any doubt on this issue, and in my judgment there is none, it 
would be resolved by the recent decision of the Supreme Court of the United 
States in Dennis v. U. S. (341 U.S. 494, (1951)). In that case Dennis and others 
were convicted of conspiring to organize a Communist party to teach and advocate 
the overthrow of the government of the United States by force and violence. The 
Court sustained the constitutionality of the Smith Act and held that it did not 
violate the First or Fifth Amendments or any other provision of the Bill of 
Rights. In the course of its opinions, Gitlow v. New York (268 U.S., supra), and 
Whitney v. California (274 U. S., supra), were cited or discussed with approval 
(pages 505, 506, 536, 537). 

If the contentions of the defendant, Nelson, which the majority of this Court 
adopt, were legally sound, isn’t it reasonable to assume that the Supreme Court 
of the United States would have pointed out that the New York statute, which 
was the model for and almost identical with the Smith Act (as well as with the 
California Syndicalism Act), had been superseded and suspended or invalidated 
by the Smith Act, instead of quoting and discussing these cases with approval! 

The majority seeks to support its application of the doctrine of “supersession” 
by stating that “The old saying that ‘self-preservation is the first law of nature’ 
is as true of nations as it is of animal life’: and then goes on to illogically, 
impractically, and unjustifiably deny the first law of nature to a Sovereign State. 
It seems inconceivable to me that anyone would deny to a Sovereign State the 
right of self-preservation, or even deny its right (except where Constitutionally 
limited or prohibited) to help preserve the Governinent of the United States, 
of which each State is a basic, component, constituent, indispensable part. 

It seems necessary to recall and to frequently reiterate that a State has an 
inalienable right and an inescapable duty to protect the life, liberty, and property 
of its citizens, and in their behalf to preserve its own existence and the existence 
of our National Government: Thornhill v. Alabama (310 U. S. 88, 105) ; Carison 
v. California (310 U. S. 106, 113); Worter Mills v. Textile Workers (369 Pa. 
359, 85 A. 2d 851). 

II. Double Jeopardy.— 

In addition to the principle of “preemption and supersession by implication,” 
the majority advance a second reason to support their position, namely, Penn- 
sylvania’s Act must be suspended or invalidated because otherwise Nelson would 
be subjected to double jeopardy, i. e., he might be convicted in every State where 
he plotted the overthrow of our Country or of the Government of that particular 
State. We may appropriately ask why shouldn’t he be convicted and punished 
in every State and in every County where he commits a separate crime? If 
there is any principle well settled in criminal law it is that a person may be 
indicted, tried, convicted, and sentenced for every separate criminal offense he 
commits in that County. (See United States v. Lanza, 260 U. S. 377; McKelvey 
v. United States, 260 U. S. 353; Com. v. McCusker, 368 Pa. 450, 458, 70 A. 2d 273; 
Com. v. Valotta, 279 Pa. 84, 88, 123 A. 681; Albrecht v. United States, 273 U. S.1;: 

Com. ex rel. Garland vy. Ashe, 344 Pa. 407, 408, 26 A. 2d 190.) 

The error of the majority’s position on the subject of double jeopardy is made 
more conspicuous by its failure to cite any authority to support it. The reason 
for the omission is obvious—the authorities hold exactly to the contrary. 
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The fact that the same or similar criminal or traitorous offenses are prohib- 
ited by a State Act as well as by an Act of Congress does not violate any provision 
of the Constitution of the United States or of the Commonwealth of Pennsyl- 
vania or constitute double jeopardy, since a person by the same act can commit 
two distinct criminal offenses, one against the United States and one against the 
State, and may be subjected to prosecution and punishment in the Federal Courts 
for a one and in the State Courts for the other: United States v. Lanzo (260 
U. S. 377, 381-384) ; Barron v. Baltimor . (7 Peters 243); Fox v. Ohio (46 U. S. 
410) : United States v. Marigold (50 U. 8S. 560, 569); Moore vy. Illinois (55 U.S. 
13, 19, 20) ; United States v. Cruikshank (92 U. 8S. 542, 550); Ha parte Siebold 
(100 U.S. 371, 390) ; Cross v. North Carolina (132 U. S. 131, 139) ; Pettibone v. 
United States (148 U. S. 197, 209); Crossley v. California oe U. S. 640) ; 


Southern Railway Co. v. R. R. Commission of Indiana (236 U. 439, 445) ; 
Gilbert v. Minnesota (254 U. S. 325, 330) ; Me ase v. United eivies (260 U. S. 
353, 358, 359): Hebert v. Louisiana (272 U. 8. 312) ; ; Sexton v. California (189 


U. S. 319); Westfall v. United States (274 U. S. 256) ; Com. ex rel. Garland v. 
Ashe (344 Pa., supra). 

In Gilbert v. Minnesota (254 U.S. 325, 330), the Court said: “ ‘The same act,’ 
* * * ‘may be an offense or transgression of the laws of both’ Nation and State, 
and both may punish it without a conflict of their sovereignties.” 

In United States v. Lanza (260 U. 8. 377), the defendants were charged in 
both the Federal Court and in the county Court of Washington with manufactur- 
ing and possessing intoxicating liquor. Defendants contended that punishment 
under separate Federal and State indictments for these same offenses subjected 
them to double jeopardy since both the National Government and the State were 
each punishing them for the same act. This contention was rejected by the 
Supreme Court of the United States. The Court held that the United States 
derived its power to punish the crime by virtue of the Eighteenth Amendment, 
whereas the States, although given concurrent power to punish the crime by the 
Amendment, possessed such power prior thereto by virtue of its police power. 
The Court then said: 

“To regard the Amendment as the source of the power of the States to adopt 
and enforce prohibition measures is to take a partial and erroneous view of the 
matter. Save for some restrictions arising out of the Federal Constitution, 
chiefly the commerce clause, each State possessed that power in full measure 
prior to the Amendment, and the probable purpose of declaring a concurrent 
power to be in the States was to negative any possible inference that in vesting 
the National Government with the power of countrywide prohibition, state power 
would be excluded. * * * 

“We have here two sovereignties, deriving power from different sources, capa- 
ble of dealing with the same subject-matter within the same territory. Each 
may, without interference by the other, enact laws to secure prohibition, * * *, 
Each government in determining what shall be an offense against its peace e and 
dignity is exercising its own sovereignty, not that of the other. 

“It follows that an act denounced as a crime by both national and state sover- 
eignties is an offense against the peace and dignity of both and may be punished 
by each. The Fifth Amendment, like all the other guaranties in the first eight 
amendments, applies only to proceedings by the Federal Government, Barron v. 
Baltimore (7 Pet. 248), and the double jeopardy therein forbidden is a second 
prosecution under authority of the Federal Government after a first trial for 
the same offense under the same authority. Here the same act was an offense 
against the State of Washington, because a violation of its law, and also an 
offense against the United States under the National Prohibition Act. The 
defendants thus committed two different offenses by the same act, and a convic- 
tion by a court of Washington of the offense against that State is not a conviction 
of the different offense against the United States and so is not double jeopardy. 

“This view of the Fifth Amendment is supported by a long line of decisions 
by this Court. In For v. Ohio (5 How. 410), a judgment of the Supreme Court 
of Ohio was under review. It affirmed a conviction under a state law punishing 
the uttering of a false United States silver dollar. The law was attacked as 
beyond the power of the State. One ground urged was that, as the coinage of 
the dollar was entrusted by the Constitution to Congress, it had authority to 
protect it against false coins by prohibiting not only the act of making them 
but also the act of uttering them. It was contended that if the State could 
denounce the uttering, there would be concurrent jurisdiction in the United 
States and the State, a conviction in the state court would be a bar to prosecution 
in a federal court, and thus a State might confuse or embarrass the Federal 
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Government in the exercise of its power to protect its lawful coinage. * * * 


[The Court rejected this contention and further said, page 383:] 

“* * * in United States v. Marigold (9 How. 560, 569), * * * the same Justice 
said that ‘the same act might, as to its character and tendencies, and the conse- 
quences it involved, conslitute an offence wgainst both the State and Federal 
Governments, and might draw to its commission the penalties denounced by 
either, as appropriate to its character in reference to each.’ 

“The principle was reaffirmed in Moore v. Illinois (14 How. 13); in United 
States v. Cruikshank (92 U. S. 542, 550, 551) ; in Ex parte Siebold (100 U. 8. 371, 
389, 390, 391) ; in Cross v. North Carolina (132 U. S. 131, 139) ; in Pettibone v. 
United States (148 U. S. 197, 209) ; in Crossley v. California (168 U. S. 640, 641) ; 
in Southern Ry. Co. v. Railroad Commission of Indiana (236 U. S. 439); in 
Gilbert v. Minnesota (254 U. S. 325, 330); and, finally, in McKelvey v. United 
States (260 U. S. 353). 

“In Southern Ry. Co. v. Railroad Commission of Indiana, supra, Mr. Justice 
Lamar used this language (p. 445): 

“*In support of this position numerous cases are cited which, like Cross v. 
North Carolina (132 U. 8. 131), hold that the same act may constitute a criminal 
offense against two sovereignties, and that punishment by one does not prevent 
punishment by the other. That doctrine is thoroughly established. * * *” 

In McKelvey v. United States (260 U. S. 353, 358), the Court said: “The 
following excerpt from Moore v. Illinois (14 How. 13, 20) is pertinent: 

“*The same act may be an offence or transgression of the laws of both. Thus, 
an assault upon the marshal of the United States, and hindering him in the 
execution of legal process, is a high offence against the United States, for which 
the perpetrator is liable to punishment; and the same act may be also a gross 
breach of the peace of the State, a riot, assault, or a murder, and subject the 
Same person to a punishment, under the State laws, for a misdemeanor or felony. 
That either or both may (if they see fit) punish such an offender cannot be 
doubted. Yet it cannot be truly averred that the offender has been twice pun- 
ished for the same offence; but only that by one act he has committed two 
offences, for each of which he is justly punishable, ” 

Another analogous case is Sexton v. California (189 U. S. 319). In that case 
the Revised Statutes of the United States provided that a person who received 
money as a consideration for not informing against any violation of any internal 
revenue law should, on conviction, be punished by a fine not exceeding $2,000, or by 
imprisonment not exceeding one year, or both; and gave exclusive jurisdiction 
of such offenses to the Courts of the United States. Defendant was indicted, 
convicted, and sentenced in a State Court for extorting money by threatening to 
accuse Greenwald of an offense under the Federal Statute. The conviction was 
sustained by the Supreme Court of the United States because the defendant was 
charged with and punished for the violation of the State crime of extortion. 

In Com. ex rel. Garland v. Ashe (344 Pa., supra), the Supreme Court of 
Pennsylvania said (page 408): “The realtor’s petition must be dismissed. 
The Fifth Amendment to the Federal Constitution which declares that no 
person shall for the same offense be twice put in jeopardy of life or limb is a 
restriction only on the power of the Federal Government: Hurtado v. California 
(110 U. S. 516, 5384). The tenth section of the Pennsylvania Bill of Rights also 
contains a prohibition against a person being ‘twice put in jeopardy of life or 
limb’ and is a restriction on the power of the state government. But the same 
act ‘denounced as a crime by both national and state sovereignties is an offense 
against the peace and dignity of both and may be punished by each. The 
double jeopardy therein forbidden [i. e., in the Fifth Amendment] is a second 
prosecution under authority of the Federal Government after a first trial for 
the same offense under the same authority.’: *° United States v. Lanza (260 U. S. 
$77, 382).” 





®*The majority, in an attempt to buttress this part of their opinion, improperiy state. 
based upon newspaper reports, that Nelson, subsequent to his conviction in a State Court 
in both cases or whether the crimes charged were based upon the same acts. The majority 
States and was sentenced to 5 years’ imprisonment: and that “the acts proven in the Fed 
eral Court to effectuate the alleged conspiracy [to violate the Smith Act] consisted of 
yractically the same matter as was offered against Nelson in the trial in the State Court.” 
None of this was a part of the Record in the instant case. There is no evidence in this 
Record that Nelson was subsequently tried and convicted in a Court of the United States. 
nor is there any evidence herein of the crime or crimes of which Nelson was charged and 
convicted in the United States Court: nor do we know whether the evidence was the same 
in both cases or whether the crimes charged were based upon the same acts. The majority 
omit to mention that the newspapers state that Nelson has appealed from the Federal 
conviction. However, the majority’s reliance upon newspaper reports is, in my judgment, 
of no moment, since in no event could it constitute double jeopardy. 
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The foregoing authorities completely demolish Nelson's contention and the 
majority opinion’s theory of double jeopardy. 

For each and every one of the foregoing reasons, I dissent from the decisicn 
of this Court.” 

In that case the Association of Attorneys General of the States 
in United States became very much disturbed. The case went to 
the Supreme Court and the States Attorneys General Association 
appeared as amicus curiae and the attorney general of New Jersey, 
Mr. Wyman, wrote a full and excellent brief on the subject which I 
can supply to the committee if you desire. 

You can see the devastating effect of the preemption rule in a case 
of that kind where the supreme court of the State holds that the 
State is wholly defenseless on a matter of treason and subversive 
activities. That raised the whole question of the whole broad field 
of legislation whereby Congress steps in and the State law is to be 
set aside. ‘Therefore I introduced this bill, which is in general terms. 

It was suggested to me that I introduce a bill merely amending 
the Smith Act so as to express the intent of Congress. I do not think 
that isthe answer. I think the question is so broad and so destructive 
of States rights that the time is long overdue for Congress to speak. 

I was the author of the Smith Act and I never dreamed of any- 
one else ever dreaming that by reason of Congress stepping in and 
enacting a law to prevent treasonable activities that the States were 
precluded from enacting a law to protect themselves against the 
same evils; and it is Just as true in respect of hundreds of other fields 
of Federal legislation as in subversive activities. 

The thing becomes more aggravated and more necessary because 
of the fact that in the last 20 or 30 years, and, in fact, since I have 
i and that is 25 years—the Federal Government 
has stepped into so many fields of legislation. We have broadened 
the powers and jurisdiction of the Federal courts by construction. 
For instance, the interstate commerce clause. 

When I studied law interstate commerce meant trade between the 
States. Interstate commerce means anything now by reason, not 
only of the construction of the courts, but by the enactments of Con- 
gress because you will recall that some 20 or 25 years ago we began 
to enact laws in which we said the Federal court shall have j jur isdic- 
tion over this or that subject because it deals with interstate com- 
merce or affects interstate commerce. 

You can go out and get a shoeshine but you can’t get it without 
using a polish that perhaps came from Connecticut and a brush that 
perhaps came from Texas. So, Congress has broadened the field so 
terrifically that there is hardly a subject you can touch that would 
not fall within some of these definitions and thereby repeal all State 
laws on that subject. 

That is what this bill is all about. 

Let us take another case, for instance. It is the case of the Clover- 
leaf Company v. Patterson (315 U.S. 148). In this case a factory in 
Alabama was engaged in the business of renovating butter. The au- 
thorities of that State where the factory was located felt that in the 





It will not escape notice that except for four of the Judges of this Court, all of the 
Judges of Pennsylvania who have considered the constitutional question here involved, 
including the Superior Court, are in accord that Pennsylvania’s Act has not been superseded 
or invalidated by the Smith Act. 
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interest of the health of their community that they should inspect 
this product which was used in the State of Alabama as well as being 
shipped into other States. Alabama undertook to inspect for the 
protection of the health of its citizens and the Supreme Court held 
that because Congress had enacted the Pure Food and Drug Act it 
had assumed entire jurisdiction over the subject and the States were 
powerless to enforce their laws for the — of the health of 


their citizens. So, the State of Alabama had no right to enact a law 
to provide for inspection of a product some of which was shipped in 
interstate commerce. 

I think if we stop and think about that sort of a doctrine we can 
see how disastrous it is to the sovereignty of the States who have an 
inherent right to protect the health and welfare of their citizens. 

It is very interesting to note that in the Cloverleaf case Justice 
Frankfurter wrote a dissenting opinion and I would like to quote 
from his opinion: 


The Department of Agriculture not only urged the enactment (of the Federal 
statute involved in the case), it drafted its provisions. If the Department 
wanted Congress to withdraw from the States their power to condemn unsani- 
tary packing stock and to confide such power in the Federal Government, it 
could easily have made appropriate provision in the draft submitted by it to 
Congress. However, the Department did not do so. It did ask Congress to 
make some restrictions upon the authority which had been exercised by the 
States in regulating the manufacture and sale of butter for the protection of 
their citizens. But the restriction did not include withdrawal from the States 
of the power to condemn unhealthful packing stock butter. The sponsors of 
this legislation, the experts of the Department of Agriculture, could have sub- 
mitted to Congress appropriate language for the accomplishment of that result. 
They did not do so. The Court now does it for them even though the 
Department has no such desire. 

To require the various agencies of the Government who are the effective 
authors of legislation like that now before us to express clearly and explicitly 
their purposes in dislodging constitutional powers of States—if such is their 
purpose—makes for care in draftsmanship and for responsibility in legislation. 
To hold, as do the majority, that paralysis of State power is somehow to be 
found in the vague implications of the Federal renovated butter enactments is 
to encourage slipshodness in draftsmanship and irresponsibility in legislation. 


Justice Frankfurter has given other expressions along the same line. 
The President of the United States has said: 





I want to see maintained the constitutional relationships between the Federal 
and State Governments * * *. For, if the States lose their meaning, our entire 
system of government loses its meaning. And the next step is the rise of the 
centralized, national state in which the seeds of autocracy can take root and 
grow * * * . We will see that the legitimate rights of the States and local 
communities are respected * * *. We will not reach into the States and take 
from them their powers and responsibilities to serve their citizens. 

Off the record. 

(Discussion off the record. ) 

Mr. Smiru. On the record. 

I would like to quote from Justice Stone on the same subject. 
This was in the case of Heinz v. Davidowitz. That, incidentally, was 
a case which arose under the registration provision of the Smith Act. 
Pennsylvania, it seems, had also a law. The Supreme Court held 
that the Federal Government having enacted the Smith Act which 
contained a title respecting the registration of aliens, that no State 
could require the same thing. 
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I will not discuss the logic of that but I do want to quote to you 
Justice Stone, in that case. 

Judge Stone says this: 

Assuming, as the Court holds, that Congress did set up an inclusive system 
of registration for aliens, I think it has not done so and it is not the province 
of the Court to do that which Congress has failed to do. At the time when the 
exercise of the Federal power is being rapidly expanded through congressional 
action it is difficult to overstate the importance to safeguard against such domi- 
nation—not as to what Congress might have enacted * * * but which Congress 
has not expressed and which is not plainly to be inferred from the legislation 
which it has enacted. e 

The Judiciary of the United States should not assume to strike 
down State law which is mainly concerned with the social order and 
safety of its people unless the legislation or sentiment of the National 
Government upon the exercise of some authority awarded to the 
United States is for the attainment of objects of national concern. 

That is exactly along the line and sets forth the same theory as did 
Justice Frankfurter in the opinion I have previously quoted to you. 

You members of this committee are so much more familiar with the 
Constitution and the constitutional questions than I am because you 
deal with them all the time, that it seems hardly necessary for me to 
take further time to talk about the situation except I would like to 
mention that with which you are fully aware—that notwithstanding 
any of the powers or authorities given to the Federal Government in 
the Constitution, amendment 10 of the Bill of Rights very plainly 
withdraws from the Federal powers all powers not given to it by the 
Constitution and it is rather specific in its terms that only those 
powers specifically given to the Federal Government shall be consid- 
ered as superior to the law of the State and that all other powers are 
reserved to the State. 

Now, Mr. Chairman, that about concludes my statement. As I 
say, this committee is thoroughly imbued, I am sure, with constitu- 
tional questions, it would be presumptuous for me to give a long dis- 
sertation on the subject. But I do want to impress upon you, if I can, 
the very great importance of this principle of preemption from many 
angles. 

The wide scope of modern Federal legislation has become so broad 
as to touch every citizen and almost every conceivable type of litiga- 
tion and the result is that the States are gradually having their field 
of legislation dried up and withdrawn. You will find now a situa- 
tion in many parts of the country where the Federal courts are so 
Logged down with litigation of things that relate to or really belong 
in the State courts that the Federal courts cannot operate expedi- 
tiously while the State courts are comparatively idle in many 
instances. 

If I may digress for a moment on another subject which the com- 
mittee may have to pass on this session, that is the abuse of the diver- 
sity of citizenship clause in the Constitution which has resulted in 
practically a racket in some areas with respect to damage suits, for 
instance. 

I am told the dockets in New York are 4 years behind and they are 
clogged with cases where there is a damage suit against a corporation, 
with diversity of citizenship. 

A corporation organized in Delaware and suit brought in New York. 
The corporation moves it into the Federal court because they will not 
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get a trial for 4 years and the witnesses will be gone and the party will 
be denied relief in those cases. 

If we keep on and do not do something about State rights and 
about channeling this litigation back into the local courts where the 
very fundamental conception of Congress was that we should have 
people tried in the local courts and communities. If we continue the 
present trend, you will find your State rights entirely eliminated and 
your whole system of jurisprudence governed by the Federal courts 
and the original theory of the reservation of powers in the States to 

deal with their local problems will be withdrawn. 

I saw the other day in the local newspaper of Alexandria the ad- 
vertising in a Federal court of a partition suit. What had happened 
was, apparently, that here were the heirs of a piece of property in 
Alexandria, some in the State, some out. So they take the case to the 
Federal court on the ground of diversity of citizenship and take up the 
court’s time with a case dealing with a purely local case. 

What will become of your State courts? There is not a session of 
this Congress that passes in which your committee is not called upon 
to create a flock of new Federal judges. Why? Because the dockets 
are crowded. Why? Because the Congress has not undertaken to do 
something about the situations I am talking about. 

We passed in the 82d Congress a bill respecting the jurisdictional 
amount for removing a case from $3,000 to $10,000. The Senate just 
did not get around to doing anything about it and the bill died. But 
it had the endorsement of the Federal Judicial Council. In the report 
of the Judiciary Committee it was mentioned that the enactment of 
that simple act would reduce the load of business in Federal courts 
by 27 percent, and yet we go on and create a whole flock of judges. 

My friends, I appeal to you because you are interested in your State 
as I am interested in my State. We believe in the principle that our 
States are sovereign States and we ought to preserve their sovereignty 
and jurisdiction to deal with the things that are their business and 
not have them taken away by the Federal courts, through miscon- 
struction of an act of Congress; and not through any provision of the 
Constitution or any express intent of Congress, but because Daniel 
Webster in arguing a case in the Supreme Court of the United States 
150 years ago said so and the Supreme Court by a vote of 5 to 4 sus- 
tained his argument and established the doctrine which at that time 
was not particularly material, but now has become vital. 

I came before this committee in the last Congress with this same 
bill. I have expressed my views about it. My views could be wrong 
and they may not coincide with your views. But what I would like 
to do would be to get this bill to the floor of the House. That is all 
I am asking. Get “it to the floor of the House and let us talk to the 
House about it. And let us see if the House wants the Federal Govern- 
ment to run all the courts of this land as they are rapidly coming to 
do, or whether they wish to restore the principle of State rights and 
let the States deal with their local problems. 

I thank you very much. 

Mr. FreieHan. Thank you very much. 

Miss THompson. Judge Smith, didn’t Congress exercise the com- 
parable prerogative when we passed the tidelands bill? 

Mr. Smiru. Excuse me. What was that? 
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Miss THompson. When we reversed the Supreme Court and turned 
the tidelands back to the States? 

Mr. Smirn. Yes; we did. We did just that. But what I am talking 
about here is, we do not even have to reverse the Supreme Court 

Miss THompson. But the Congress did have the power to reverse 
the Supreme Court on that issue? 

Mr. Smirn. Oh, yes. We can reverse the Supreme Court on lots 
of issues but in this case what I am asking is that you say to the 
Supreme Court that the Court is mistaken about the intent of Con- 
gress. We did not intend to interfere with the rights of the States. 

Mr. Hype. On the one subject of treason which gave rights to the 
Congress. Iam sure your attention has been called to this diffic ulty for 
along time. But on that subject isn’t it your feeling that the Consti- 
tution preempted legislation by its definition of treason / 

Mr. Smirn. I used the term “treason” in a loose sense. A person may 
go out into Maryland and commit an act—it may be a violation of the 
Feder: il law under the Smith Act or a violation of your Maryland 
Subversive Act. But he can be prosecuted under both because while 
he has committed an offense against the Federal Government by viola- 
tion of the Smith Act, he has also committed an offense against the 
State of Maryland and he can be prosecuted by the State under Mary- 
land law. 

I was trying to think of one case I just read last night. A person, 
by 1 act, can violate 2 laws. There is a case where a person—I forget 
the State it was in. He issued some fraudulent money. He was vio- 
lating some State laws on a cheating matter and he was prosecuted 
by the State. But he also passed counterfeit money. By that act he 
had committed 2 offenses—1 against the State and the other against 
Federal law. 

Mr. Hyver. There is nothing in these decisions that changes that. 
In the Ogden case 

Mr. Smiru. Doesn't it in this Pennsylvania Nelson case ? 

Mr. Hyper. No. Because in one case he would be guilty of obtain- 
ing money under false pretenses and under the State law passing 
counterfeit money, for instance. I have in mind a different type of 
thing. Do you think the Pennsylvania decisions and the other Su- 
preme Court decisions would affect cases such as this? 

You are familiar with the recent trouble we have had with duck 
hunters in Maryland. A man who was supposed to enforce the law 
violated the law. He violated the Federal provision as to how close to 
a blind you can bait for ducks. But the State and Federal provisions 
on the point are different. Would it not seem to you that under 
the Pennsylvania cases the State is excluded from enforcing its law 
because the Federal Government has enforced its law? It seems to 
me that would be true. 

Mr. SmirxH. But I don’t know that that was ever decided by the 
Supreme Court. 

Mr. Hype. That is the danger you run into. 

Mr. Smirn. I have not violated the duck laws for a good many 
years. But if I went down the river and violated Maryland law I 
could prone that the Federal law preempted the situation just on the 
same theory as you mention. 
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Mr. Hype. A question, not by way of criticism, but to clear up any 
question there might be on the subject. There are two sentences in 
the bill. The first says: 

That no Act of Congress shall be construed as indicating an intent on the 
part of Congress to occupy the field in which such Act operates, to the exclusion 
of all State laws on the same subject matter, unless such Act contains an 
express provision to that effect. 


And the next sentence says: 


No Act of Congress shall be construed as invalidating a provision of State law 
which would be valid in the absence of such Act unless there is a direct and 
positive conflict between an express provision of such Act and such provision of 
the State law so that the two cannot be reconciled or consistently stand together. 

Is it your belief that even though there is a direct and positive 
conflict the Congress can still enact into law a provision which says 
that the law shall not be construed 

Mr. Smirn. No. I think in any subject with which the Federal 
courts are given jurisdiction by the Constitution, these are the only 
ones where “they have any right to deal with them. Where we have 
courts in the State the State court shall have the power. 

The Supreme Court should stop guessing that Congress intended 
to invalidate a State law when we did not say so. All we ask is that 
if Congress intends to invalidate the State law our act should say so. 
The other is that where the two are in conflict it does not make any 
difference what Congress says—if the two are in conflict. 

Mr. Hype. So in the case of the Pennsylvania case, even though 
Congress would not say that, it was the intent of Congress that this 
should not in any way exclude the State from acting on it. If the 
Supreme Court thinks there is a direct and positive conflict between 
the two provisions then the Supreme Court would still have authority 
to say that the State would have no power to act. 

Mr. Smiru. The second sentence of this bill recognizes the sov- 
ereignty that the Federal courts have where there is a conflict. 

Mr. Feienan. Judge, I am wondering whether one could find a 
limit with reference to the similarity of cases like the Cloverleaf 
Company v. Patterson and the Pauly vania case. 

Mr. Suiru. I do not know that there is any limit when you get 
down to a question like that which is purely one of the protection of 
the health of citizens against impure food.” The theory is that when 
Congress is going to enact a pure food law the Congress is going 
to do the entire job. But everybody knows that Congress cannot 
inspect all the food in every village and town. There has to be some 
local control for some of these things and theory is not going to afford 
that relief. 

Mr. Friguan. Judge, how does this differ with the States levying 
taxes and the Federal Government levying the same form of tax? 

Mr. Smiru. I do not know. I never had that question. I do not 
know that it has ever been raised. Are you just wondering whether 
if the Federal Government, for instance, enacted the sales tax, could 
it prohibit the States from enacting the sales tax ? 

Mr. Freicuan. By the same token we have the Federal income tax 
but also there are some State taxes. Why, along the same lines of 
reasoning, did not the Federal Government preempt the States from 
collecting the same revenue in the same fashion. 
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Mr. Ssirn. It did not occur to me. It would be an interesting 
thing to look into. 

Mr. Hype. Then to pursue the question, if I may, that I asked you a 
moment ago. Going back to the Cloverleaf case in Alabama. Let us 
assume that in enacting the Pure Food and Drug Act it required 
certain conditions to exist in manufacture of butter and required 
the manufacturer to comply with certain conditions, and the State 
law had provisions with respect to the very same subject. As I 
understand from what you said a moment ago, even though the 
Federal law said Congress had no intention of enacting law to ex- 
clude State law—even though there was an express provision in the 
bill to that effect—nevertheless, in those circumstances, the Federal 
law would prevail and the State law would be excluded. 

Mr. Smirn. No; I did not mean that. If that is what I conveyed 
to you I think there could be concurrent jurisdiction. 

Mr. Hype. That is what I am trying to get at. Even though Con- 
gress says, “We do not intend to exclude the State from acting on 
this.” 

Mr. Smiru. Yes. 

Mr. Hype. And there is a direct conflict as provided in the second 
sentence of your bill, you feel that both the State and Federal courts 
would have jurisdiction ? 

Mr. Suir. Not if there is a conflict in the law. But assuming 
that they had substantially the same regulation with respect to the 
examination of butter, I think the Federal Government or the State 
government could do it—the Federal Government in the interest of 
interstate government ; the State in the interest of the health of their 
people. 

Understand, you cannot settle all the questions that are going to 
arise by anything in one law. There will be litigation we lawyers 
hope. Just as long as we have laws. 

Mr. Hyper. I understand that. But what I am trying to do is to 
see how far we are going in this bill. 

Mr. Suiru. The answer to that is on the principal, I think. The 
principal is very simple. Two laws conflict, the Federal law prevails. 

Mr. Hyper. Regardless of what the bill says about exclusive juris- 
diction ? 

Mr. Smirn. The other principle is that if Congress does not say 
that the jurisdiction shall be exclusive then it is concurrent. The 
State and Federal Government both act, unless Congress expresses 
the intent which the Supreme Court says the Congress did not have. 
For instance, in the Smith Act, we are proceeding on the fiction right 
in this Pennsylvania case that Congress intended to do something 
which they did not intend to do and on which they were silent. 

Mr. Hype. So if they want to give concurrent jurisdiction we have 
to say in the bill that we are not acting to the exclusion of State 
Jaws if the law conflicts. 

Mr. Smiru. Yes. I think the second sentence in the bill, we have 
to have it in order to expressly reserve the superior power. 

Mr. Hyper. I understand. Under the bill there has to be a conflict. 
Under the second sentence the thing that we are doing is to have an 
express provision in the bill, or not having it. I may be a little thick 
this morning. But I am still puzzled if we say in this law, “We are 
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not excluding the States from enacting on the same subject,” if we 
expressly say that. Yet there is a direct and positive conflict. As 
I understood from what you said a moment ago that, in your opinion, 
would give them concurrent jurisdiction ? 

Mr. Smirn. I think the answer is perfectly simple. We can enact 
a law with a lot of provisions in it like the pure food and drug law 
and we can say, “Unless there is a conflict between the two laws, ~Con- 
gress did not set aside the State law.” 

Isn’t that clear? 

Mr. Hype. Yes. I am clear where there is conflict. But where 
there is not conflict- 

Mr. Smiru. The same with the food and drug law. The Maryland 
Food and Drug Act may be parallel in some respect. But where the 
two conflict then the Federal Government takes over. 

Mr. Hyper. Even though we say the Federal law shall not exclude 
the State from acting on the subject ? 

Mr. Surrn. Yes. Because we further say, “If there is conflict, then 
the Federal law shall be superior. 

Mr. Frercuan. Thank you very much, Judge. We are always very 
happy to hear from you. You always give a very lucid presentation 
even though the subject matter may be “extremely complex. 

Mr. Saurru. I have with me this morning, Mr. Lynn and Mr. Trigg. 
I would like for them to have an opportunity to be heard and then 
may I discuss with you the question of further hearings because there 
has been a great deal of interest in it and many people have asked to 
be heard ? 

Mr. Hyper. Mr. Chairman, if I may, I would like to say on the 
record to the Judge that I am fully in sympathy with what the judge 
is aiming at. I am trying to make the record clear as to what our 
intent is in passing this law so there will not be any Supreme Court 
decisions mangling our intent in this law. 

Mr. Smrrn. May I say too, it is necessary to make some amend- 
ments to this bill, that is all right with me. What I want to do is to get 
the principle established and this part is certainly very simple—to say 
to the Supreme Court that it is not the intent of Congress to invali- 
date State laws unless we say so. Period! 

Miss THompson. I want to concur with Mr. Hyde’s remarks. 

Mr. Suirn. I am filing this brief as an additional explanation of 
my bill. 

(The brief referred to is as follows :) 








THE SMITH BILL AND Its EFrrect ON FEDERAL-STATE RELATIONS 
I. INTRODUCTION 


The past 20 years have seen an increased expansion in the regulation of com- 
merce by both the State and Federal Governments. With this broadening of 
areas of concurrent jurisdiction, the possibilities of friction have increased. The 
Supreme Court in resolving questions of conflict has usually sided with the 
Federal Government. A continuation of this trend of judicial intolerance of 
concurrent State regulation has resulted in serious impairment of the power 
and authority of the respective States. If prolonged, it could end in State 
courts being “reduced to nothing but just police courts” (statement of Repre- 
sentative Howard Smith before a House Judiciary Subcommittee, 1954). 

In 1954 the Supreme Court of Pennsylvania in Commonwealth vy. Nelson (377 
Pa. 58, 104 A (2d) 133, cert. granted U. S. Supreme Court October 14, 1954), 
held that provisions of the State penal code defining sedition and making it a 
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felony could not be enforced by the State in its prosecution of an alleged Com- 
munist agent because the State law had been displaced by provisions of Federal 
law, namely the Smith Act of 1940 (18 U. S. C. 2385). 

These two factors; first, the pronounced expansion of the doctrine of preemp- 
tion of Federal law over State statutes in the same areas, and, secondly, the de- 
cision of the Pennsylvania court in the Nelson case, prompted Congressman 
Howard W. Smith of Virginia to introduce legislation to correct this situation 
(H. R. 8211, 83d Cong., 2d sess. ). 

On January 38, 1955, Congressman Smith reintroduced his bill to establish 
rules of interpretation governing questions of the effect of acts of Congress 
on State laws. (H. R. 3, &th Cong.) A companion bill, 8S. 373, introduced 
January 14, 1955, by Senator Jenner, of Indiana, is pending in the Senate. 
These bills read as follows: 

“That no Act of Congress shall be construed as indicating an intent on the 
part of Congress to occupy the field in which such Act operates, to the exclusion 
of all State laws on the same subject matter, unless such Act contains an 
express provision to that effect. No Act of Congress shall be construed as 
invalidating a provision of State law which would be valid in the absence of 
such Act unless there is a direct and positive conflict between an express pro- 
vision of such Act and such provision of State law so that the two cannot be 
reconciled or consistently stand together.” 

Congressman Smith, in reintroducing his bill, characterized the decision of 
the Pennsylvania Supreme Court as the “symptom of a dangerous disease that 
threatened to destroy completely the sovereignty of the States.” The disease 
itself, however, was the Federal preemption rules as enunciated by the 
Supreme Court. The purpose of the bill, therefore, is “to modify this doctrine 
so as to permit concurrent jurisdiction in order that the State act, where not 
in conflict with the Federal act. can be also enforced in the State courts for 
the protection of the State and its citizens.” 

It is understood that objections to the enactment of the Smith bill have been 
made. These objections assert generally that the language of the bill is too 
vague and indefinite to be able to ascertain its effect on Federal statutes; that 
it would require Congress to review all Federal legislation in which a conflict 
with State statutes might arise to determine whether amendment is required 
to maintain Federal supremacy in each particular field; and, finally, that 
the bill is of doubtful constitutional yalidity. 

It is the purpose of this study to inquire into the merit of these objections; 
to make an examination of the effect the Smith bill, if enacted in its present 
form, would have on representative Federal statutes as administered by the 
executive departments and agencies; and the constitutionality of such a pro- 
posal as that embodied in the bill. Before entering into the principal feature 
of this report, namely, the effect the Smith bill would have on Federal law, it 
is believed that an eXamination into certain preliminary aspects of this question 
might be helpful. Accordingly, this report will first consider the following 
matters, i. e., the fundamental rules of the Supreme Court in resolving issues 
of Federal supremacy between Federal and State law; an analysis of the Smith 
bill as related to those rules; and the constitutionality of the bill as proposed. 


II. SUPREME COURT RULES ON FEDERAL SUPREMACY 


It is, of course, impossible to review all the Supreme Court decisions on this 
issue. In addition, it must be recognized that questions of Federal supremacy 
and preemption are seldom decided on one principle alone. At best, the general 
principles the Court has set forth can only be summarized, with some citation 
of landmark cases illustrating those principles. These principles can be sum- 
marized as follows: 


A. Federal act supreme in field of exclusive Federal power 

In those fields in which the Constitution has granted exclusive power to Con- 
gress, it is settled that the States may not act within such areas at all even 
though Congress may not have exercised its authority (Legal Tender Case, 12 
Wall. 457 (1871) ; Chirac v. Chirac (2 Wheat. 259 (1817)). Thus, in those areas 
of inherent Federal sovereignty the States are precluded from enacting legisla- 
tion. These areas generally include such matters as foreign relations, war, 
coinage, and naturalization. It also follows that any State legislation in a field 
in which the States have been constitutionally denied power to act (Constitution, 
art. I, sec. 10) would be void. Thus the Supreme Court has said that when a 




















ali iy 1 Bot 





at te er 





EFFECT..OF ACTS OF CONGRESS ON STATE LAWS 25 


governmental power “was expressly denied to the States only, it was for the 
purpose of rendering the Federal power more complete and exclusive” (Legal 
Tender Cases, supra, at p. 546). 


B. Federal supremacy in areas of national interest and concern 


There are also areas in which the Federal supremacy has been upheld even 
though the particular subject matter was not exclusively granted to Congress 
by the Constitution. Thus the Court has ruled that in those fields where the 
national interest is paramount and there may be inherent dangers in State 
action on the subject, our system of government requires that Federal power be 
left entirely free from local interference. In fields of supreme national im- 
portance, therefore, the Court has created a presumption of congressional intent 
to preempt the field. In those cases the Court has generally required little, 
if any, legislative intent to preempt the field or actual repugnance or conflict 
between the Federal and State legislation, to find that the States have been 
excluded from enforcing their legislation. These principles are best illustrated 
in the Court’s decision in Hines v. Davidowitz (312 U. S. 52 (1941)) wherein it 
was held that by the enactment of the Federal Alien Registration Act of 1940 
(8 U. S. C. sees. 1301 to 1306) Congress had closed the field to State alien reg- 
istration laws. Said the Court (at p. 66): 

“Consequently the regulation of aliens is so intimately blended and inter- 
twined with responsibilities of the National Government that where it acts, and 
the State also acts on the same subject, ‘the act of Congress, or the treaty, is 
supreme ; and the law of the State, though enacted in the exercise of powers not 
controverted, must yield to it.’ And where the Federal Government, in the exer- 
cise of its superior authority in this field, has enacted a complete scheme of 
regulation and has therein provided a standard for the registration of aliens, 
States cannot, inconsistently with the purpose of Congress, conflict or interfere 
with, curtail or complement, the Federal law, or enforce additional or auxiliary 
regulations.” 

This principle was also used by the Pennsylvania Supreme Court in Com- 
monwealth vy. Nelson (104 A. (2d) 133 (1954) ), referred to previously, in holding 
that sedition involves a subject as to which the national interest is paramount. 
The enactment of the Smith Act by Congress, which defined sedition and pre- 
scribed punishment therefor, the court held, preempted the field and suspended 
the operation of the Pennsylvania Sedition Act. The Pennsylvania court, rely- 
ing considerably upon the Davidowitz decision, held that since sedition is a mat- 
ter of paramount national interest it necessarily followed that the Federal control 
of the field must be exclusive. 


C. Federal legislation prevails in those areas requiring a uniform national 
system of regulation 

Even in those areas of authority in which exclusive power has not been 
authorized in Congress or denied to the States, nor where the subject is of such 
national interest as to make the enactment of Federal legislation supreme (see 
A and B, above), the Supreme Court has recognized that the regulation of cer- 
tain subject matters, particularly under the commerce clause, requires a uniform 
national system. In such instances the Court has held that the State statute 
must give way to Federal control. (See Cooley v. Board of Wardens, 12 How. 
(53. U. S.) 299, 318-819 (1851).) As an example, the Supreme Court in striking 
down the Arizona train limit law in the case of Southern Pacific Co. v. Arizona 
(325 U. S. 761, 781 (1945) ), stated : 

“Here we conclude that the State does go too far. Its regulation of train 
lengths, admittedly obstructive to interstate train operation, and having a 
serious adverse effect on transportation efficiency and economy, passes beyond 
what is plainly essential for safety since it does not appear that it will lessen 
rather than increase the danger of accident. Its attempted regulation of the 
operation of interstate trains cannot establish nationwide control such as is 
essential to the maintenance of an efficient transportation system, which Con- 
gress alone can prescribe. The State interest cannot be preserved at the expense 
of the national interest by an enactment which regulates interstate train lengths 
without securing such control, which is a matter of national concern.” 

See also Kelley v. Washington (302 U.S. 1,15 (1937) ). 

D. Federal legislation supreme over State legislation repugnant or in conflict 
with it 

In this area, the principles enunciated by the Court are clear, that, under the 
supremacy clause of the Constitution (art. VI, par. 2), where there is a “direct 
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and positive” conflict between a State law and a Federal act the State law must 
yield. This rule was set forth in the early decision of Sinnot v. Davenport (22 
How. (63 U.S.) 227, 242 (1859) ) as follows: 

“The nullity of any act inconsistent with the Constitution is produced by the 
declaration that the Constitution is the supreme law. The appropriate applica- 
tion of that part of the clause which confers the same supremacy on laws and 
treaties, is to such acts of the State legislatures as do not transcend their powers, 
but, though enacted in the execution of acknowledged State powers, interfere 
with or are contrary to the laws of Congress, made in pursuance of the Consti- 
tution, or some treaty made under the authority of the United States. In every 
such case, the act of Congress or treaty is supreme; and the law of the State, 
though enacted in the exercise of powers not controverted, must yield to it.” 

The Court added : 

“We agree, that in the application of this principle of supremacy of an act of 
Congress in a case where the State law is but an exercise of a reserved power, 
the repugnance or conflict should be direct and positive, so that the two acts 
could not be reconciled or consistently stand together; * * *.” 

The most difficult problem, however, is the determination of the existence of 
an actual conflict between the Federal and State statutes. The decisions of 
the Court do not indicate a hard and fast rule that might be applied in all situ- 
ations. Rather, it has required an examination of the statutes and their legis- 
lative history for disclosure of intent and purpose, and whether the enforcement 
of the State enactment would obstruct or hinder the full accomplishment of the 
congressional purposes. 

EB. Federal legislation supreme where there is congressional intent to supersede 

The final principle revealed by decisions of the Supreme Court in the field of 
Federal-State relations indicates that under the supremacy clause Congress may 
preclude State action in a particluar area. Thus, in areas of concurrent Federal 
and State power, the expression of an intent by Congress to exercise its authority 
results in superseded State legislation. The degree to which such Federal legis- 
Jation may and does supersede State action has not been clearly defined by 
judicial decisions. In fact, decisions may be cited that absence of congressional 
regulation in a particular area would permit the States to legislate in that field 
(Cooley v. Board of Wardens, supra) ; that a limited regulation might indicate 
an intent to permit no further regulation (Southern Ry. v. Reid, 22 U. 8. 424, 
442 (1912)):; while an extensive and sweeping Federal enactment would super- 
sede all State legislation and prevent further State action in the field (Hines v. 
Davidowitz, supra). This could apparently include State legislation which is 
coincident although not conflicting with the Federal act. 

Congressional intent is usually manifest from the terms of the act itself. But 
when such intent is not obvious from the fact of the act, the Court will often 
examine the legislative history to see if such an intent is clearly revealed therein. 

The Court at times makes a distinction between Federal action in national and 
in local matters. Thus, where the subject is essentially national in character, 
the Court requires less evidence to indicate an intent to occupy the field to the 
exclusion of the States. Where an intent to thus “occupy” the field is not found, 
it has been held that the State acts are not superseded. (See Maurer v. Hamil- 
ton, 309 U. S. 598 (1940).) 

These principles gleaned from the decisions of the Supreme Court thus indicate 
that an act of Congress arising under an exclusive grant of power from the Con, 
stitution would preempt all State legislation in that field. Preemption would 
also appear to take place where the Federal legislation covers a field of paramount 
national interest or where the subject matter requires a single and uniform 
national system of regulation. In areas where there may be exercised both 
Federal and State regulation, the decisions preclude State legislation only where 
there is a direct and positive conflict between the statutes to the extent that they 
cannot be reconciled or stand together, or, where there is found a congressional 
intent to occupy the field to the exclusion of State law on the same subject 


matter. 


Ill. THE SMITH BILL: ANALYSIS AND CONSTITUTION ALITY 


As set out above, the Smith bill is a simple, two-sentence, statutory proposal. 


The first sentence of H. R. 3 states: 

“That no act of Congress shall be construed as indicating an intent on the part 
of Congress to occupy the field in which such act operates, to the exclusion of all 
State laws on the same subject matter, unless such act contains an express pro- 


vision to that effect.” 
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It is, of course, impossible to foretell just how effective the Smith bill will 
be in promoting States rights, since it will depend upon the construction given 
to it by the courts. It would appear, however, at least on its face, that this 
provision of H. R. 3 could substantially affect present rules and principles of 
statutory construction with respect to Federal-State relations: First, it would 
provide that the so-called preemption doctrines as set forth by the Court would 
be effective only insofar as Congress had specifically stated that it was its inten- 
tion to supersede all State law on that subject matter or in that area. Secondly, 
and as a corollary, it would require Congress to clearly express its intention to 
that effect when legislating. Failure on the part of Congress to do so would 
command the courts to hold that concurrent or coincident State legislation, not 
in conflict, is not to be held invalid or superseded just because Congress had 
also legislated on the same subject matter. 

Accordingly former principles of construction by the Court, particularly those 
set forth in subheading E above, would be rejected where the Court had ruled 
that Federal legislation was deemed to have ‘“‘occupied” the field to the exclusion 
of State law in cases other than on a clearly defined congressional intent to that 
effect. Thus, decisions implying Federal “occupation” of an area based on (@) 
congressional silence in authorizing the States to act (see, for example, Walling 
v. Michigan, 116 U. 8S. 446, 455 (1886)); or (b) that the enactment by Congress 
of a comprehensive and integrated system of regulation precludes the exercise 
of any concurrent authority by the States (see Southern Ry. v. Reid, 222 U. 8. 
424, 442 (1912)), would not be controlling. The courts would necessarily be 
required first to ascertain congressional intent to occupy the field, and if such 
intent were “expressed” in the statute, then to follow its rules and construe 
that the Federal statute has preempted State power only to the extent that the 
act expressly provides. 

It will be noted that the Smith bill, in dealing with the preemption doctrine, 
requires only that the act of Congress contain “an express provision” as to an 
intent to “occupy” the field and to exclude State laws on the subject. No guides 
are established as to how extensive an “express provision” must be to accom- 
plish the purpose of the proposal. It thus becomes a matter of judicial inter- 
pretation as to whether the expressed provision of an act of Congress is couched 
in such terms as to permit the States to operate in the field upon which Congress 
has also legislated. The Court has often found it to be a perplexing problem 
whether Congress, in a particular statute, intended to preempt State legislation 
or leave State police power undisturbed except as it might conflict with Federal 
law. (See Rice v. Santa Fe Elevator Corp., 331 U. S. 218 (1947).) 

As one writer has put it: “Seldom does Congress explicitly negative the further 
application of State laws. * * * While this issue is referred to the intention 
of Congress, it is apparent that as a rule it is the court that is doing the intend- 
ing. * * *” Powell, Supreme Court Decisions on the Commerce Clause and 
State Police Power, 1910—14 II (22 Col. L. R. 28, 48 (1922) ). 

Misinterpretation by the judiciary can, of course, be corrected by a further 
act of Congress. (See Prudential Insurance Co. v. Benjamin, 328 U. S. 408 
(1946), construing the act of March 9, 1945, 59 Stat. 33, overruling U. S. v. 
South-Eastern Underwriters Assn., 322 U. 8S. 533 (1944).) 

What effect the first sentence of the Smith bill would have on principles of 
Federal supremacy wherein (@) exclusive power has been granted to Congress 
or denied the States by the Constitution or (6) where the subject matter of the 
Federal legislation is in an area of paramount national concern or (c) requires 
a uniform national system of regulation is also important. These are the prin- 
ciples noted in (@), (0), and (c) above. 

The supremacy clause of the Constitution (art. VI; clause 2) provides that 
the Constitution and laws of the United States “shall be the supreme law of 
the land” and the judges in every State shall be bound thereby “anything in the 
constitution or laws of any State to the contrary notwithstanding.” It is clear 
that the Smith bill could not alter the clear mandate of the Constitution. Ad- 
mittedly, therefore, the Smith bill would have no effect on congressional legis- 
lation enacted under a power or in an area in which the Constitution has 
granted Congress “exclusive” authority. The supremacy clause automatically 
defeats any State legislation in such fields, and a fortiori an expression of con- 
gressional intent to occupy or preempt the field would be surplusage. 

It is not so clear, however, as to its effect on Federal legislation in those fields 
where the Court has held that the act of Congress is supreme because the subject 
matter is in an area of paramount national interest and/or requires a uniform 
national system of regulation. Since such areas do not necessarily fall within 
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the scope of protection of the exclusive power rule discussed above, there would 
seem to be no constitutional objection to the application of the rule of construc- 
tion provided by the Smith bill. Accordingly, it would seem to follow that the 
requirement of an expression of congressional intent to occupy the field should 
be given effect. While this may be the answer as to future legislation, its effec- 
tiveness as to past legislation would depend upon the interpretation given it by 
the Supreme Court. The rule of construction supplied by the Smith bill would 
necessarily have to be applied on a case-by-case litigation basis in each area or 
subject matter. If in any particular situation or area Congress should feel that 
a result contrary to its desires had been reached, a simple amendment could 
provide specifically for preemption if it saw fit. Otherwise State sovereignty 
would be preserved unless, of course, there was a direct conflict between the 
two systems of regulation. 

Turning to the second sentence of the Smith bill, it is provided: 

“No Act of Congress shall be construed as invalidating a provision of State 
law which would be valid in the absence of such Act unless there is a direct and 
positive conflict between an express provision of such Act and such provision 
of the State law so that the two cannot be reconciled or consistently stand 
together.” 

This part of the Smith bill sets forth the rule of construction which the 
Supreme Court had followed for a long period of time, namely, that State power 
was displaced by Federal law only where there existed such a direct and positive 
conflict between the two that they could not be reconciled or consistently stand 
together. Thus the framers of this proposed legislation have borrowed almost 
verbatim the above rule as expressed in Sinnot v. Davenport (22 How. 227 (1859) ). 
However, the Court’s decisions in more recent cases have diluted that rule so 
that a “direct and positive” conflict need not be found in order to preclude State 
action in a field of concurrent jurisdiction in which Congress has legislated. 
This is particularly evident in its decisions in the area of labor-management 
relations under the National Labor Relations Act, as amended. (See Garner v. 
Teamsters Union, 346 U. S. 485 (1953) ; Bethlehem Steel Co. v. N. Y. 8S. L. R. B., 
330 U. S. 767 (1947) ; International Union v. O’Brien, 339 U. S. 454 (1950).) 

The second sentence of the Smith bill therefore will merely write into law the 
rule of statutory construction previously followed by the Supreme Court. This 
provision will also require a case-by-case approach in the application of its rule 
as has been found to be necessary in applying the rule set forth in the first sen- 
tence of the bill, discussed previously. 

Opponents of the Smith bill have also made allegations of general unconstitu- 
tionality or want of constitutional power in Congress to enact this type of legis- 
lation. These allegations assert generally an unconstitutionality on either or 
both of two grounds: First, it is repugnant to the supremacy clause of the Con- 
stitution; and, second, under the bill Congress would be usurping judicial 
functions. 

In resolving these questions of constitutionality, it must be recognized that 
the Smith bill proposes no change in the substantive law of the United States; 
rather it proposes certain rules of construction for the courts in determining 
whether in a given situation Congress in enacting a particular act intended to 
displace State laws dealing with the same subject matter. Accordingly, no new 
pewer is given Congress—or the States. It only requires that Congress should 
express its intention to supersede State laws before such exclusion can be found 
by the courts. 

Turning to the question of repugnancy with the supremacy clause, it must be 
readily admitted that any act of Congress, even though it may not constitute 
substantive law, which would establish rules of interpretation requiring the 
courts to construe acts in derogation of the supremacy clause would be uncon- 
stitutional. Alexander Hamilton, speaking of the supremacy clause, stated that 
it was “only declaratory of a truth which would have resulted by necessary and 
unavoidable implication from the very act of constituting a Federal Government 
and vesting it with certain specified powers” (the Federalist, No. XXXIII). 

However, it is not apparent on its face that the Smith bill would require the 
eourts to interpret Federal statutes in any way other than in conformity with 
the supremacy clause. That clause only requires supremacy where the act of 
Congress is within the exclusive power of the Federal Government, or where 
the law of the State is “contrary” to the Federal act. It has never been inter- 
preted as foreclosing the States from legislating on the same subject matter 
or in the same area as an act of Congress. The Smith bill does no more than 
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to tell the courts they should not infer preclusion of State power except where 
Congress has expressly provided that in “occupying” the field State legislation 
must thereafter give way. In addition; the bill would return to an earlier 
judicial construction requiring “direct and positive” conflict before the courts 
should invalidate State legislation on the same subject matter. 

Nor is it considered that the Smith bill is a usurpation of the judicial function 
of interpreting the law. It has long been recognized that Congress in enacting 
a statute may place its own interpretation on the meaning of terms used therein. 
Moreover, Congress could, in view of a judicial decision with which it was not 
in agreement, enact a law correcting the court's interpretation of a prior statute. 
(See the act of June 14, 1948, 62 Stat. 438.) So long as such interpretative stat- 
utes are prospective in operation and do not affect vested rights, they have been 
upheld. 

As to the proper construction to be given interpretative statutes, Sutherland 
on Statutory Construction has this to say (3d edition, vol. 2, sec. 3004, p. 225): 

“The usual purpose of a special interpretative statute is to correct a judicial 
interpretation of a prior law which the legislature determines to be inaccurate. 
Where such statutes are given any effect, the effect is prospective only. This 
seems correct for any other result would make the legislature a court of last 
resort. But the corollary so frequently asserted by the courts that a legislature 
cannot with binding effect interpret or define its own terms in a subsequent 
and independent statute is unfounded. The application of the law to particular 
situations in litigation is clearly a judicial function, but the definition of the 
meaning of the legislature’s own acts is essential to the determination of the 
quality and character of the legislative regulation. There should be no ques- 
tion but that an interpretative clause operating prospectively is within legisla- 
tive power. Any other result would emasculate legislative authority and in effect 
confer an unreviewable legislative power on the court.” 

The Sapreme Court has also upheld the constitutionality of interpretative 
statutes. In Stockdale vy. Insurance Companies (ST U.S. 323, 331 (1874)) the 
Court stated : 

“Both in principle and authority it may be taken to be established, that'a 
legislative body may by statute declare the construction of previous statutes so 
as to bind the courts in reference to all transactions occurting after the passage 
of the law, and in many cases thus furnish the rule to govern the courts in 
transactions which are past, provided no constitutional right of the party con- 
cerned is violated.” 

The Court in that decision also rejected the argument that a statutory direc- 
tive that a specified act should be construed in a particular manner was a legis- 
lative usurpation of the judicial function of government. The Court pointed 
out that Congress could have passed a specific law to correct a judicial interpre- 
tation, just as Congress could in the Smith bill situation amend each particular 
Federal statute to prescribe the limits or extent of Federal power in that area. 
Accordingly, the Court pointed out in the Stockdale case that where Congress 
had power to pass the statute itself, “the form of words which it uses to put this 
power in operation cannot be material.” The Court held that the following 
question must be answered in the negative: 

“Are we captiously to construe the use of the word ‘construe’ as an invasion 
of the judicial function where the effect of the statute and the purpose of the 
statute are clearly within the legislative function?” 

it is therefore concluded that the Smith bill is a constitutional exercise of the 
legislative function of Government. 


IV. THE SMITH BILL AND ITS EFFECT ON FEDERAL LAW 


This study now turns to the question or problem of the possible effect the 
Smith bill, if enacted into law, would have on the interpretation of Federal 
statutes by the courts. This will entail an examination of the constitutional 
authority for the enactment of each particular statute or groups of statutes; : 
review of the leading court decisions with respect to Federal-State relations to 
indicate whether and how far the Court has precluded State power or action in 
those areas; and finally, whether and to what extent those decisions might have 
been different had the Smith bill been law. 

A review of all Federal law would, of necessity, be an impossibility. There- 
fore, this study will endeavor to cover a representative number of Federal 
statutes in specified areas wherein the issue of Federal-State relations has been 
considered by the court. For example, transportation and commerce statutes 
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administered by the Interstate Commerce Commission; Federal power and 
natural gas laws under the Federal Power Commission; aviation; maritime 
and merchant marine acts; aliens under the immigration and naturalization 
acts; agricultural statutes; criminal law; and, the Labor-Management Relations 
Act as administered by the National Labor Relations Board. 


A. Transportation and interstate commerce 

The power of Congress to regulate interstate commerce arises by virtue of the 
commerce clause of the Constitution empowering Congress “to regulate com- 
merce with foreign nations, and among the several States, and with the Indian 
tribes” (Constitution, art. I, sec. 8, clause 3). This power has been defined by 
the court as follows: 

“It is the power to regulate; that is, to prescribe the rule by which commerce 
is to be governed. This power, like all others vested in Congress, is complete 
in itself, may be exercised to its utmost extent and acknowledges no limitations 
other than those prescribed in the Constitution.” Gibbons v. Ogden, 9 Wheat. 
at 196. 

It was in the exercise of this power therefore that Congress enacted the 
Interstate Commerce Act of February 4, 1887 (24 Stat. 379), to regulate certain 
discriminatory practices and abuses by the railroads as the principal instru- 
mentality of commerce at that time. Subsequent legislation has extended such 
regulation to motor carriers (act of Aug. 9, 1935, 49 Stat. 543), water carriers 
(act of Sept. 18, 1940, 54 Stat. 929), and freight forwarders (act of May 16, 
1942, 56 Stat. 284). 

These statutes provide a comprehensive body of law designed to regulate, in 
the public interest, common carriers subject thereto engaged in transportation 
in inte.state commerce. Under the act of February 4, 1887, the Interstate “om- 
merce Commission was given jurisdiction over common carriers engaged in 
transportation “wholly by railroad or partly by railroad and partly by water.” 
By the Hepburn Act, approved June 29, 1906 (34 Stat. 584), jurisdiction was 
extended to include express companies, sleeping car companies, and pipelines 
(other than those for water and gas). The Motor Carrier Act of 1935 vested in 
the Ccemmission regulatory power over the transportation of passengers and 
property by motor carriers engaged in interstate or foreign commerce. The 
Transportation Act of 1940 provided further extensive jurisdiction over water 
carriers operating coastwise, intercoastal, and upon inland waterways of the 
United States. By the act of May 16, 1942, additional jurisdiction was conferred 
upon the Commission to prescribe rules and regulations governing freight 
forwaiders. 

The scope or purpose of the original act was, as declared by its title, “to regu- 
late commerce.” Coverage of the act indictates that “it would be difficult to 
use language more unmistakably signifying that Congress had in view the 
whole field of commerce” (Teras & Pac. R. v. I. C. C., 162 U. S. 197, 212 (1896) ). 
Although the commerce clause thus conferred plenary power on Congress to 
regulate commerce, it was early held that such authority does not exclude all 
State power of regulation. Ever since Willson v. Black-Bird Creek Marsh Co. 
(2 Pet. 245 (1829)) and Cooley v. Board of Wardens (12 How. 299 (1851) ), it 
has been recognized that, in the absence of conflicting legislation hy Congress, 
there is a residuum of power in the State to make laws governing niatters of 
local concern which nevertheless in some measure affect interstate commerce or 
even, to some extent, regulate it. (Southern Pacific Co. v. Arizona, 325 U. 8. 
761, 767 (1945). See also N.C. v. U.S. 507 (1945) ). 

Thus, the reasonable exercise of the police power of the States has been 
upheld though it may to some extent affect interstate commerce, on the ground 
that special requirements or local conditions often justify State legislation 
affecting interstate commerce. State legislation in the following fields there- 
fore has been upheld: (1) Licensing trainmen in order to insure their compe- 
tence, Smith v. Alabama (124 U. S. 465 (1888)); (2) prescribing the size of 
crews manning interstate trains, Chicago, R. I. € P. Ry. v. Arkansas (219 U. 8. 
453 (1911) ); (8) requiring locomotives to be equipped with electric headlights, 
Atlantic Coast Line R. Co. v. Georgia (234 U. S. 280 (1914)): and (4) require- 
ing freight trains to be equipped with cabooses, Terminal Railroad Assn. v. 
Brotherhood (318 U. S. 1 (1948)). For additional instances in which state 
regulation has been upheld, see California v. Thompson (313 U. 8. 109, pp. 113- 
114 (1941) ). 

On the other hand, the Court has held that the commerce clause invalidated 
a number of local and State laws enacted in the exercise of the reserved police 
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powers of the States. Among such enactments have been the Arizona train 
limit law (Southern Pac. Co. v. Arizona supra) ; fixing the number of cars in an 
interstate train and the number of passengers to be carried in each car (South 
Covington R. Co. v. Covington (235 U. 8. 537)); requiring burdensome intra- 
state stops of interstate trains (Jilinois Central R. Co. v. Illinois (168 U. 8S. 
142) ) ; requiring an interstate railroad to detour its through passenger trains 
for the benefit of a small city (St. Louis & 8. F. R. Co. v. Public Service Comm. 

254 U. S. 535)); requiring interstate trains to leave on time (Mo. K. & T. R. 
Co. v. Texas (245 U. S. 484)); or, establishing venue provisions requiring rail- 
roads to defend accident suits at points distant from the place of injury and the 
residence and activities of the parties (Michigan Central R. Co. v. Mig (278 
U. S. 492) ). 

It is in this area that the Smith bill will have its effect, if any. As pointed out 
above, the numerous acts of Congress (codified in title 49, U. S. Code) have 
provided a comprehensive scheme of regulation of interstate commerce. This 
regulation has been held to include railroad service wholly within a State “if 
it is a part of interstate carriage” (U.S. v. Union Stock Yard, 226 U. S. 286, 304 
(1912)). Though this would seem to indicate complete Federal control over 
interstate carriers by rail, the States have been permitted some degree of 
regulation over intrastate rail traffic. Thus, we find that paragraph 17 of 
section 17 of section 1 of title 49 contains this proviso: 

“Provided, however, That nothing in this chapter shall impair or affect the 
right of a State, in the exercise of its police power, to require just and reason- 
able freivht and passenger service for intrastate business, except insofar as 
such requirement is inconsistent with any lawful order of the Commission made 
section 1 of title 49 contains this proviso: 

This proviso would seem to indicate a definite expression by Congress that it 
did not intend to totally “occupy the field” of regulation of all rail traffic to the 
exclusion of all State laws on the subject. This proviso would thus conform 
to the first sentence of the Smith bill as not “indicating an intent on the part of 
Congress to occupy the field in which such act operates to the exclusion of al! 
State laws on the sub ect, “because the act contains an expressed disclaimer of 
such preemption. This is borne out by the decision of the Court in Terminal 
Assn. v. Trainmen, supra, holding that in the absence of Federal legislation 
which conflicts or occupies the field, it is within the authority of a State, in 
the interest of health and safety of employees, to require a terminal railroad, 
though engaged largely in interstate commerce, to provide cabooses on trains 
on designated runs within the State. 

However, in another decision the Supreme Court reached a different result. 
In Southern Pacific Co. v. Arizona, supra, the Court held that a State law limiting 
the length in cars of passenger and freight trains was invalid as contravening 
the commerce clause of the Federal Constitution. The unusual aspects of this 
case were that the Supreme Court specifically found and declared (a) that the 
act of Congress (49 U. S. C. 1 et seq.) “does not of itself curtail State power 
to regulate train lengths” (325 U. S. 765); (0) that “Congress, although asked 
to do so, has declined to pass legislation specifically limiting trains to 70 cars” 
(p. 766) ; and (c) that “Congress, in enacting legislation within its constitutional 
authority over interstate commerce, will not be deemed to have intended to 
strike down a State statute designed to protect the health and safety of the 
public unless its purpose to do so is clearly manifested” (p. 766). 

In the light of these findings it would seem to require a decision by the Court, 
in conformity with the Smith bill, that Congress had not occupied this field 
to the exclusion of State law on the same subject because there was no expressed 
provision to that effect. Nevertheless, the Supreme Court ruled otherwise on 
the ground that the commerce clause, even without the aid of congressional 
legislation, protects against State legislation which is inimical to the national 
interests and which requires uniformity of regulation. Also, the Court held 
that where Congress has not acted, the Supreme Court, and not the State legis- 
latures, would be the final arbiter of the competing demands of State and 
National interests. 

Of the 4 Justices who were sitting at that time and are still on the bench, 2 
dissented. Mr. Justice Black considered that the majority of the Court had 
acted as a “superlegislature” in invalidating this State law in the absence of 
congressional enactment. Mr. Justice Douglas stated his view that the “courts 
should intervene only where the State legislation discriminated against inter- 
state commerce or was out of harmony with laws which Congress had enacted.” 

This decision demonstrates the effect the Smith bill could have on interpreta- 
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tion of the acts to regulate commerce by railroad carriers. Had the rules of 
interpretation of that bill been in effect, it would seem to have required the 
Court to uphold the State law since the act of Congress contained no “express 
provision” indicating “an intent on the part of Congress to occupy the field.” 
At the same time, it might be argued that the Court actually did so hold, but 
on constitutional grounds invalidated the particular State law. Accordingly, 
the conclusion must be drawn that the Smith bill in some instances may be 
ineffective to preserve State power where the State act presents inherent 
constitutional infirmities. 

The next area in the transportation field in which Congress has acted is that 
pertaining to motor carriers. The Motor Carrier Act of 1935 was designed 
to preserve and foster the economic and commercial advantages of an efficient 
transportation system and authorized Federal regulation of service, accounts, 
hours of service of employees, safety of operation and equipment, and the licens- 
ing of interstate motor carriers. At the same time, specific statutory language 
negates the view that this act “occupied” the legislative field to the exclusion 
of all State legislation in the area. Section 2 (b) of the act (49 U. S. C. 302 (b) ) 
specifically provides that: 

“Nothing in this chapter shall be construed to affect the powers of taxation 
of the several States or to authorize a motor carrier to do an intrastate business 
on the highways of any State, or to interfere with the exclusive exercise by each 
State of the power of regulation of intrastate commerce by motor carriers on 
the highways thereof.” 

This is a positive congressional declaration not to occupy or preempt the field 
of regulation of motor carriers but leaves such matters, except as are specifically 
provided in the Motor Carriers Act, to the States. This disclaimer has also been 
upheld by the courts. 

In 8S. C. Highway Department v. Barnwell Brothers (303 U. 8S. 177 (1938) ) 
the Court held that in the absence of national legislation covering the subject, a 
State, in order to conserve its highways and promote safety thereon, may adopt 
nondiscriminatory regulations limiting the weight and width of vehicles using 
State highways. The Court stated (p. 187): “But the present case affords no 
occasion for saying that the bare possession of power by Congress to regulate the 
interstate traffic forces the States to conform to standards which Congress might, 
but has not adopted, or curtails their power to take measures to insure the safety 
and conservation of their highways which may be applied to like traffic moving 
intrastate,” 

Maurer vy. Hamilton (309 U. S. 598 (1940) ) upheld a Pennsylvania statute pro- 
hibiting “car over cab” operations as consistent with due process of law, and 
the commerce clause in the absence of congressional action. 

The Supreme Court in the Southern Pacific train limit case distinguished its 
holdings between State train regulation and motor carrier regulation on the 
theory that the use of State highways was a matter “peculiarly of local concern.” 
In section 3 of the Water Carrier Act of 1940 (49 U. 8. C. 9083 (j)) there is 
also found a congressional disclaimer to preempt the entire field, leaving to the 
States exclusive power to regulate intrastate commerce by water carriers within 
the jurisdiction of each such State. 

With respect to the area of transportation, as exemplified in Federal law regu- 
Iting railroads, motor carriers, and water carriers, no express provisions are 
noted in congressional legislation on the subject indicating an intent to foreclose 
the field or to exclude all State laws thereon. Accordingly, under the Smith 
bill the courts would be required to follow the rules of interpretation therein 
specified that such acts do not indicate an intent on the part of Congress to 
preempt the field of public transportation, and State laws should be inyalidated 
only where there exists a “direct and positive” conflict so that they cannot be 
reconciled or consistently stand together. Thus, the Smith bill would promote 
the preservation of States rights in this area. In fact, a preclusion of such rights 
would seem to require more definite language of congressional preemption. 


B. Federal power and gas acts 


Federal authority in the field of hydroelectric power and natural gas is ad- 
ministered by the Federal Power Commission (act of June 30, 1930, 46 Stat. 797). 

The Federal Water Power Act, as amended (41 Stat. 1063, 1930; 16 U. S. C. 
791 et seq.) effectuates the policy of Congress for the development and improve- 
ment of navigation, and the development, transmission, and utilization of power 
on streams subject to Federal jurisdiction and upon lands of the United States. 
The Federal Power Commission is authorized to license all hydroelectric power 
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projects on United States Government land or on navigable waters of the United 
States. This power also stems from the commerce clause of the Constitution 
(Gibbons v. Ogden, supra). 

An analysis of the proprietary interest the courts have bestowed upon the 
Federal Government in water and waterpower, to the subservience of the 
States, is to be found in a brief review of certain decisions of the Supreme Court. 

In U. 8S. v. Appalachian Electric Power Co. (311 U. 8. 377 (1940) ) the Supreme 
Court was called upon to rule on the scope of the Federal power to require licenses 
for the construction of hydroelectric dams in navigable waters of the United 
States under the Federal Water Power Act. In that case the Court, after its 
independent determination that the New River was navigable waters of the 
United States, ruled that it was within the constitutional power of Congress to 
require that a Federal license be obtained for the erection or maintenance of a 
structure in navigable waters. Stated the Court (p. 427), “the plenary power 
of Congress over navigable waters * * * under the commerce clause is com- 
plete unless limited by the fifth amendment,” and it was immaterial that the 
terms and exertion of Federal power” is attended by the same incidents which 
“attend the exercise of the public power of the States.” The Court, however, 
did recognize that the waterpower statutes of the Federal and State Govern- 
ments in this situation provided for “the exercise of rights of the other.” The 
rights of the Federal Government, however, were paramount insofar as neces- 
sitating a Federal license prior to erecting obstructions in navigable waters. 

Six years later in First Iowa Cooperative v. Federal Power Commission (328 
U. S. 152 (1946) ) the Court went a step further and held that though section 
9 (b) of the Federal Power Act required an applicant for a power project 
license to submit satisfactory evidence indicating compliance with requirements 
of State laws with respect to bed, banks, and appropriation or diversion of water 
for power purpses, noncompliance with such requirements or failure to secure a 
permit from State authority was not a condition precedent to, nor an administra- 
tive procedure that must be exhaused before, securing a Federal license. 

To require the petitioner to secure a State permit as a condition precedent 
to securing a Federal license for the same project would, the Court stated, 
“vest in the Executive Council of Iowa a veto power over the Federal project. 
Such a veto power easily could destroy the effectiveness of the Federal Act” 
p. 164). 

The Court also stated (p. 171): 

“We find that when the act is read in the light of its long and colorful 
legislative history, it discloses both a vigorous determination of Congress to 
inake progress with the development of the long idle waterpower resources of the 
Nation and a determination to avoid unconstitutional invasion of the jurisdiction 
of the States. The solution reached is to apply the principle of the division of 
constitutional powers between the State and Federal Governments. This has 
resulted in a dual system involving the close integration of these powers rather 
than a dual system of futile duplication of two authortiies over the same subject 
matter. 

“The act leaves to the States their traditional jurisdiction subject to the admit- 
tedly superior right of the Federal Government, through Congress, to regulate 
interstate and foreign commerce, * * *,.” 

The “savings clause” provided in section 27 of the act (16 U. S. ©. 821) sav- 
ing State laws relating to the “control, appropriation, use, or distribution of 
water used in irrigation or for municipal or other purposes,” was deemed by the 
Court as “thoroughly consistent with the integration rather than the duplica- 
tion of Federal and State jurisdictions” under the Federal Power Act. It also 
strengthens the argument, the Court concluded, that, “in those fields where rights 
are not thus ‘saved’ to the States, Congress is willing to let the supersedure 
of the State laws by Federal legislation take its natural course.” 

The third stage in the Conrt’s development of Federal control of waterpower 
is the decision in Federal Power Commission v. Niagara Mohawk Power Corp. 
(347 U. S. 239 (1954) ). In this case the Court held that nothing in the Federal 
Power Act, expressed or otherwise, was intended to seize, abolish, or eliminate 
preexisting ‘water rights” in streams as to which the Commission may require 
a license to erect hydroelectrie power projects. “Riparian water rights,” the 
Court stated, “like other real property rights, are determined by State law. Ti- 
tle to them is acquired in conformity with that law. The Federal Water Pow- 
er Act merely imposes upon their owners the additional obligation of using them 
in compliance with that act.” 
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The latest pronouncement of the Court on Federal control of water power is 
F. P. C. vy. Oregon ( U.S. (decided June 6, 1955) ). In that case the Court 
holds that, without findings as to the navigability of a stream, the Power Com- 
mission, over the objections of the State (Oregon) through which the entire 
stream flows, can require and issue a license for a power project “upon any part 
of the public lands and reservations of the United States” (sec. 4 (e), 16 U. 8. C. 
797 (e)). While the Court in this decision upheld the constitutional and statu- 
tory authority of the Federal Power Commission to grant and require a valid 
license for the power project, notwithstanding State objections, it specifically re- 
served for control of the State under its law, as required by the “savings clause” 
noted above, “the use of the water [as] does not conflict with vested rights of 
others.” 

Since the license power exerted by the Federal Government under the water- 
power acts was clearly within constitutional bounds, it cannot be said that the 
courts have construed those acts to the detriment of the States. In fact, the 
courts have diligently upheld the statutory admonition reserving to the States 
residuary authority over the water rights. It would therefore appear that the 
courts would not have arrived at different conclusions had the rules of interpre- 
tation of the Smith bill been in effect. The bill will, of course, serve as a re- 
minder to the courts to preserve State power as is not specifically divested by the 
exercise by Congress of its constitutional authority over commerce. 

Decisions of the Supreme Court construing the Natural Gas Act (Act of June 
21, 1938, as amended; 52 Stat. 821; 15 U. S. C. 717 et seq.), however, have not 
been so solicitous in preserving States’ rights. The Court’s latest pronounce- 
ment is Phillips Petroleum Co. v. State of Wisconsin (347 U. S. 672 (1954)). In 
that case the Court reversed the decision of the Federal Power Commission that 
it had no jurisdiction over an independent natural-gas producer engaged in 
the “production or gathering of natural gas’ (10 F. P. C. 246). The Commis- 
sion is authorized by section 4 of the Natural Gas Act (15 U. 8. C. 717c) to regu- 
late the “rates and charges made, demanded, or received by any natural-gas 
company for or in connection with the transportation or sale of natural gas 
subject to the jurisdiction of the Commission * * *.” The jurisdiction of the 
Commision is set forth in section 1 (b) as follows: 

“The provisions of this Act shall apply to the transportation of natural gas 
in interstate commerce, to the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, commercial, industrial, or 
any other use, and to natural-gas companies engaged in such transportation or 
sale, but shall not apply to any other transportation or sale of natural gas or 
to the local distribution of natural gas or to the facilities used for such distribu- 
tion or to the production or gathering of natural gas.” [Emphasis added.] 

Notwithstanding this clear and unequivocal expression of congressional intent 
to exempt companies engaged in the “production or gathering” of natural gas, the 
Supreme Court held that the jurisdiction of the Commission extended to rates 
of al wholesalers of natural gas in interstate commerce, whether by pipeline 
company, and whether occurring before, during, or after transmission by an 
interstate pipeline company. The Court referred to the following statement 
in the congressional reports on this act: 

“The States have, of course, for many years regulated sales of natural gas to 
consumers in intrastate transaction. * * * There is no intention in enacting the 
present legislation to disturb the States in their exercise of such jurisdiction. 
However, in the case of sales for resale, or so-called wholesale sales, in interstate 
commerce * * * the legal situation is different. Such transactions have been 
considered to be not local in character and, even in the absence of congressional 
action, not subject to State regulation. * * * The basic purpose of the present 
legislation is to occupy this field in which the Supreme Court has held that the 
States may not act” (H. Rept. No. 709, 75th Cong., 1st sess., 1-2). 

The dissenting Justices, 3 in number, felt that Congress had not given the 
Federal Power Commission control over the production and gathering of natural 
gas, and the majority decision was “contrary to the intention of the Congress, 
the understanding of the States, and that of the Federal Power Commission 
itself. The Federal Power Commission is thereby thrust into the regulatory 
domain traditionally reserved to the States.” 

There is some question whether the statutory language of the Natural Gas Act 
purporting to exempt “gas gatherers” from the jurisdiction of the FPC would 
meet the qualification specified in the Smith bill that the congressional intent 
to occupy the field be contained in an “expressed provision” to that effect. Three 
of the Justices believed the statutory exemption was clear, but the majority 
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thought otherwise in this situation. It is therefore doubtful whether the Court 
would have decided this case any other way even had the Smith bill rules been 
in effect. This area therefore could well be the subject of congressional amend- 
ment in order to clarify the jurisdiction of the Commission and circumscribe the 
encroachment of Federal control over matters within the jurisdiction of the 
States. Congress has already taken steps to correct this decision. H. R. 6645 
to amend the Natural Gas Act to exempt producers of natural gas and “thus 
restore the law to what it had been generally believed to be for 16 years” was 
reported favorably on June 28, 1955 (H. R. No. 992, 84th Cong.). 


C. Aeronautical laws 


The Federal Government entered the field of aviation regulation with the 
passage of the Air Commerce Act of 1926 (44 Stat. 568). While there was some 
doubt at that time of the constitutionality for Congress to exercise jurisdiction 
over control of airspace generally and for purposes of intrastate commerce, these 
questions were clarified in the Civil Aeronautics Act of 1938 (52 Stat. 977, 49 
U. S. C., sec. 401 (3)). Air commerce is there defined as meaning “interstate, 
overseas, or foreign commerce or the transportation of mail by aircraft or any 
operation or navigation of aircraft within the limits of any civil airway or any 
operation or navigation of aircraft which directly affects, or which may endanger 
safety in, interstate, overseas, or foreign air commerce.” Thus it may be that 
the mere presence in the air of a private or intrastate aircraft might constitute 
a potential threat or danger to aircraft engaged in interstate flight. Accord- 
ingly it has generally been accepted that Federal regulation in this field extends 
beyond aircraft engaged in interstate commerce but encompasses as well intra- 
state Operations. In addition, the Civil Aeronautics Act has been construed as 
covering ,all phases of aviation. For example, the act makes it unlawful to 
operate or navigate unregistered aircraft, and provides for recordation of aircraft 
ownership. Under these provisions an Oregon State circuit court has held an 
owner of an airplane to be exempt from the registration requirements of a State 
statute where he already complied with the registration provisions of the Civil 
Aeronautics Act (Salem Air Service v. Delany, 1947). 

For purposes of self-protection a sovereign government possesses the right and 
jurisdiction to control the airspace above its territory. Therefore, every State 
has the theoretical power to regulate the use of its airspace, except as limited by 
powers granted to Congress by the Constitution (6 Am. Jur., Aviation, sec. 12). 
However, in aviation, no cognizance is taken of State lines, and consequently 
there has been, by virtue of the Civil Aeronautics Act, an assertion of Federal 
control over aviation, regardless of whether the plane is operating in intrastate 
or interstate commerce. The necessity for such Federal control was expressed 
by the late Mr. Justice Jackson in his concurring opinion in Northwest Airlines 
v. Minnesota (322 U. 8. 292, 308 (1944) ) as follows: 

“Congress has recognized the national responsibility for regulating air com- 
merce. Federal control is intensive and exclusive. Planes do not wander 
about in the sky like vagrant clouds. They move only by Federal permission, 
subject to Federal inspection, in the hands of federally certified personnel and 
under an intricate system of Federal commands. The moment a ship taxis 
onto a runway it is caught up in an elaborate and detailed system of controls. It 
takes off only by instruction from the control tower, it travels on prescribed 
beams, it may be diverted from its intended landing, and it obeys signals and 
orders. Its privileges, rights, and protection, so far as transit is concerned, it 
owes to the Federal Government alone and not to any State government.” 

Thus, insofar as air traffic and air safety are concerned, it is recognized that 
the Federal Government has fully occupied this field.to the exclusion of the 
States. The States have apparently been left only with authority to promulgate 
economic regulations over purely intrastate, nonmail carrying flights (if there be 
such), and local matters touching upon or indirectly affecting flight activities, 
such as the location and use of airports. (Cf. City of Shreveport v. Conrad, 33 
So. (2d) 503, (1947).) 

Since Federal control is so dominant in this field, it leaves little room which 
the rules of interpretation of the Smith bill could be operative. The Smith 
bill would be unable to promote States rights in a field so completely occupied 
by the Federal Government. Of necessity, any State law on this subject matter, 
whether in coincidence or in conflict, would fall before the paramount Federal 
interest in the promotion of safety in air commerce. 
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D. Maritime and merchant marine laws 


The constitutional power of Congress “to regulate commerce” was construed 
by the Supreme Court in its landmark decision in Gibbons v. Ogden (9 Wheat. 1) 
as embracing navigation, Chief Justice Marshall stated: 

“All America understands, and has uniformly understood, the word ‘commerce’ 
to comprehend ‘navigation’.” 

And, later in the same opinion: 

“The power of Congress, then, comprehends navigation within the limits 
of every State in the Union: so far as that navigation may be, in any manner, 
connected with ‘commerce with foreign nations, or among the several States, 
or with the Indian tribes.’ It may, of consequence, pass the jurisdictional line 
of New York, and act upon the very waters to which the prohibition now under 
consideration applies.” 

Thus, the power of Congress to regulate commerce and navigation embraces 
control, to the extent necessary, of the public navigable waters of the United 
States. It extends to all ships navigating thereon, regardless of type, motive 
power, or character of the business, and also authorizes all appropriate legis- 
lation regulating such navigation. This power of Congress, like other powers 
in furtherance of the commerce clause is, by the supremacy clause, supreme, 
and exclusive as to all matters of national concern and as to which uniformity 
of regulation is essential, or as to which Congress has already acted, and any 
State law which is repugnant to or inconsistent with an act of Congress on 
the same subject is void. These principles were also established in the case 
of Gibbons v. Ogden, supra. 

Congress has enacted considerable legislation in the field of shipping and 
navigation, codified in title 46 of the United States Code. Some of the more 
comprehensive of these statutes are: The Intercoastal Shipping Act (46 U. S. C. 
843), the Merchant Marine Act of 1920 (46 U. S. C. 861), the Merchant Marine 
Act of 1928 (46 U. 8S. C. 891), and of 1936 (46 U. S. C. 1101), the Ship Mortgage 
Act (46 U. S. C. 911), and the Maritime Lien Act (46 U. 8S. C. 971). 

As in the case of other areas wherein Congress exercises its power to regulate 
commerce under the Constitution, the States have not been precluded from 
enacting laws and applying its statutes in the field of shipping, admiralty, and 
maritime matters. For example, Congress itself has provided for State regula- 
tion of pilots. (See act of August 7, 1789, 1 Stat. 54; R. S. 4235; 46 U. S. C. 211.) 
This act was upheld in the famous decision of Cooley v. Board of Wardens (12 
How. 299), the Court holding that this act: “manifests the understanding of 
Congress, at the outset of the Government, that the nature of this subject is not 
such as to require its exclusive legislation. * * * It is the opinion of a majority 
of the court that the mere grant to Congress of the power to regulate commerce, 
did not deprive the States of power to regulate pilots, and that although Con- 
gress has legislated on this subject, its legislation manifests an intention, with 
a single exception, not to regulate this subject, but to leave its regulation to the 
several States.” 

Notwithstanding the supremacy of the power of Congress to regulate naviga- 
tion, the States have enacted many statutes that incidentally affect navigation 
and shipping. Such statutes except in matters where uniformity is required, 
or in direct and positive conflict with an act of Congress, have been held valid 
and effective. Thus, the States, in the absence of congressional legislation, have 
enacted statutes on port and landing regulations, health and quarantine regula- 
tions, certain types of inspection laws, policing of harbors, the improvement of 
navigable channels, and the regulation of wharves, piers, and docks, and ferries. 

Illustrative of the power of the States to legislate in this field is the decision 
of the Supreme Court in the case of Kelley v. Washington ex rel Foss Company 
(302 U. S. 1 (1937)). Chapter 200 of the Washington laws of 1907 provides 
for the inspection of the hull and machinery of motor-driven tugs in order to 
insure safety and to determine seaworthiness. In an action to enjoin enforce- 
ment of this State statute, the State court held it invalid if applied to tugs 
operating in the navigable waters of the United States. On review, the United 
States Supreme Court reversed, holding (a) the State legislation did not conflict 
with express provisions of Federal law and regulations with respect to vessels 
on navigable waters, (b) the Federal statutes could not be construed as occupying 
the field to the exclusion of this type of State legislation, and (c) the subject 
matter in this instance was not one as to which uniformity of regulation by 
Congress was required. 

As to the first point, the Supreme Court outlined the elaborate Federal laws 
and regulations which might be applicable to these tugboats. In each instance, 
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however, it was found that Congress although providing “a maze of regulation,” 
had made no provision for the inspection of the hull and machinery of motor- 
driven tugs, not carrying passengers for hire, nor engaged in transporting 
explosives or other dangerous substances. No “conflict” therefore existed. 

On the second point, the Court again pointed out that Congress in its regula- 
tion of vessels did not purport to oceupy the entire field. “It would be difficult 
to find,” the Court noted, “a series of statutes in which the intention of Congress 
to circumscribe its regulation and to occupy a field limited by definite description 
is more clearly manifested.” Accordingly, since ‘“‘the State law touches that 
which the Federal laws and regulations have left untouched,” there was plainly 
no inconsistency between the two. The Court said (at pp. 9-19) : 

“Under our constitutional system, there necessarily remains to the States, 
until Congress acts, a wide range for the permissible exercise of power appro- 
priate to their territorial jurisdiction although interstate commerce may be 
affected (Minnesota Rate Cases, 230 U.S. 352, 402). States are thus enabled 
to deal with local exigencies and to exert in the absence of conflict with Federal 
legislation an essential protective power. And when Congress does exercise its 
paramount authority, it is obvious that Congress may determine how far its 
regulation shall go. There is no constitutional rule which compels Congress to 
occupy the whole field. Congress may cirecumscribe its regulation and occupy 
only a limited field. When it does so, State regulation outside that limited field 
and otherwise adinissible is not forbidden or displaced.” 

Finally, the Court disposed of the question as to whether this area or subject 
matter required uniformity of Federal regulation by holding that such uniformity 
“is not needed,” and that when or “whether the State in a particular matter goes 
too far must be left to be determined when the precise question arises.” 

On the basis of this decision, it could be concluded that there exist considerable 
areas in the field of shipping and maritime law in which State legislation is 
permissible. The Court, it appears, also followed the principles set forth in 
the Smith bill so that the rules of interpretation therein enunciated are effective 
in that area at this time. Nothing more need be expressed to promote and 
safeguard States rights as to navigation and unless Congress provides more 
detailed regulation manifesting an intention to close these loopholes, there is 
and will exist a “wide range for the permissible exercise” of State power. 


BE. Aliens: Immigration and naturalization 


Article I, section 8, clause 4 of the Constitution empowers Congress “to establish 
an uniform rule of naturalization.” Under this authority it has uniformly been 
held that “the power of naturalization is exclusively in Congress” (Chirac vy. 
Chirac, 2 Wheat. (15 U. 8.) 259 (1817)). Likewise, it is the “accepted maxim 
of international law, that every sovereign nation has the power, as inherent in 
sovereignty, and essential to self-preservation, to forbid the entrance of foreigners 
within its dominions, or to admit them only in such cases and upon such 
conditions as it may see fit to prescribe. In the United States, this power is 
vested in the National Government, to which the Constitution has committed the 
entire control of international relations, in peace as well as in war” (Nishimura 
Ekiu v. U. 8., 142 U. S. 651, 659 (1892) ; Fong Yue Ting v. U. S., 149 U. S. 698, 
705 (1893)). Accordingly, it is generally conceded that exclusive power to 
control the immigration and naturalization of aliens is vested in Congress (the 
Japanese Immigrant case, 189 U. 8. 86 (1908) ). 

Congress in 1952 enacted a single comprehensive statute relating to immigra- 
tion, naturalization, and nationality (act of June 27, 1952, 66 Stat. 163, 8 
U. 8. C. 1101 et seq.). This act supereseded generally most of the statutes dealing 
with the subject and represents a new and complete codification of that title 
of the code. 

State legislation as it may affect aliens is therefore restricted to statutes 
relating to the rights of aliens to hold and convey real and personal property, 
secure licenses to do business or practice a profession, and the like. These 
statutes have been upheld generally, except when they are in violation of a 
treaty. (See Asakura vy. Seattle, 265 U.S. 332 (1924).) 

However, State regulation of aliens does not authorize a State statute re 
quiring the registration of aliens. This was the holding of the Court’s decision 
in Hines v. Davidowitz (312 U. S. 52 (1941)). Involved in that case was the 
Pennsylvania Alien Registration Act of 1939 which resuired every alien 18 years 
or over, with certain exceptions, to register once each year, pay $1 as an annual 
registration fee, receive an alien identification card and carry it at all times. 
In 1940, Congress enacted a Federal Alien Registration Act (act of June 28, 
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1940, 54 Stat. 670; recodified in Immigration and Nationality Act of 1952 as 
secs. 1301-1306, title 8, U. S. C.). The basic subject of both the State and Fed- 
eral law was identical—registration of aliens as a distinct group. 

The Supreme Court, however, invalidated the State law on the grounds of 
(a) “supremacy” of the Federal power in the general field of foreign affairs, 
including power over immigration, naturalization, and deportation, and (b) the 
necessity for a single uniform national system of registration of aliens. Said the 
Court (at p. 66): 

“* * * the regulation of aliens is so intimately blended and intertwined with 
responsibilities of the National Government that where it acts, and the State 
also acts on the same subject, ‘the act of Congress, or the treaty is supreme; 
and the law of the State, though enacted in the exercise of powers not contro- 
verted, must yield to it... And where the Federal Government, in the exercise of 
its superior authority in this field, has enacted a complete scheme of regulation 
and has therein provided a standard for the registration of aliens, States cannot, 
inconsistently with the purpose of Congress, conflict or interfere with, curtail or 
complement, the Federal law, or enforce additional or auxiliary regulations.” 

The Court, by footnote, recognized that Pennsylvania was not alone among 
the States in attempting to compel alien registration (citing the statutes of nine 
other States). Nevertheless, without further reference to such State legislation, 
the Court concluded that Congress provided a “single integrated and all-em- 
bracing system” for alien registration and in so doing “manifested a purpose to 
do so * * * through one uniform national registration system.” 

Mr. Justice Stone (with whom Chief Justice Hughes and Justice McReynolds 
concurred) entered a vigorous dissent, maintaining that aliens once admitted 
become subject to the dual sovereignty of the State and Federal Government 
like an ordinary citizen and since no “direct or positive” conflict between the 
two statutes existed, the State law should have been sustained. Federal occu- 
pancy of a field should not be founded, Justice Stone admonished, “by vague 
inferences as to what Congress might have intended if it had considered the mat- 
ter or by reference to our own conceptions of a policy which Congress has not 
expressed and which it has enacted” (at p. 75). 

The majority opinion in this case cited no expressed, or otherwise, intention 
on the part of Congress to occupy the field of registration of aliens to the exclu- 
sion of the State laws already on the statute books. Nor was there noted any 
“direct and positive” conflict between the two statutes, except as to the “‘card- 
carrying” requirement of the Pennsylvania act. Consequently, it would seem 
to follow that both rules of interpretation envisaged by the Smith bill, were dis- 
regarded. This decision is thus a good illustration of how the Smith bill would 
possibly affect the decisions of the Supreme Court and at the same time pre- 
serve States rights in areas not foreclosed by constitutional prohibitions. Since 
it is not contemplated that the Smith bill would have retrospective effect, con- 
gressional amendment to its alien registration laws would be necessary to re- 
activate present dormant State laws on this subject matter. 

F. Agriculture 

Control of agricultural production by Congress through the Agricultural Ad- 
justment Act of 1938 (52 Stat. 31), as amended, and related statutes, has been 
upheld as ‘a regulation of interstate and foreign commerce within the com- 
petency of Congress under the power delegated to it by the Constitution” (Mul- 
ford v. Smith, 307 U. 8S. 38, 48 (1939) ; Wickard v. Filburn, 317 U. 8S. 111, 118 
(1942)). However, in a number of instances, in the administration by the 
Department of Agriculture of the various acts of Congress regulating agri- 
culture or other statutes within that Department’s jurisdiction, questions have 
arisen as to the proper relationship of similar State statutes regulating conduct 
in the same area. A brief rundown and résumé of some of those decisions 
follow. 

In Savage v. Jones (225 U. 8. 501 (1912)) the Court was called upon to 
resolve a purported conflict between an Indiana statute regulating the sale of 
concentrated commercial feedstuff requiring the disclosure of ingredients by 
certificate and label, and the Federal Pure Food and Drugs Act of 1906 (34 
Stat. 768). The Court noted that the object of the Federal act was to keep 
adulterated and misbranded articles of food or drugs out of the channels of 
interstate commerce. The act also specifically enumerated what constituted 
a violation of the statute. This enumeration, however, did not include a re- 
quirement to disclose the ingredients of the particular article, except in the case 
of drugs. The Indian statute has such a requirement. The Court thus found 
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that Congress “limited the scope of its prohibitions. It has not included that 
at which the Indiana statute aims” (225 U. S. at p. 5382). The Court, after an 
extensive review of established principles, concluded : 

“Indiana has determined that it is necessary in order to secure proper pro- 
tection from deception that purchasers of the described feeding stuffs should be 
suitably informed of what they are buying and has made reasonable provision 
for disclosure of ingredients by certificate and label, and for inspection and 
analysis. The requirements * * * are not in any way in conflict with the 
provisions of the Federal act. They may be sustained without impairing in the 
slightest degree its operation and effect.” 

In this decision, the Court also made references to cases where the Animal 
Industry Act (act of May 29, 1884, 23 Stat. 31) was held not to conflict with a 
Kansas statute relating to diseased cattle (Mo., K. € T. Ry. Co. v. Haber, 169 U.S. 
613 (1898) ) or toa similar Colorado law ( Reid v. Colorado, 187 U. S. 187 (1902) ). 

Parker v. Brown (317 U. S. 341 (1943) ) involved a challenge as to whether the 
California Agricultural Prorate Act regulating the handling, disposition, and 
price of raisins produced in that State was in conflict with Federal law. Here 
again the Court specifically found no conflict between the Federal act and the 
State program. The Federal act was to become effective only when the Sec- 
retary initiated action as to a specific commodity. In addition, Federal-State 
cooperation through conference was authorized, and the congressional reports 
were cited to show the contemplation of State programs and that each sovereign 
shall operate “in its own sphere but can exert its authority in conformity rather 
than in conflict with that of the other” (H. Rept. No. 1241, 74th Cong., 1st sess., 
pp. 22-23). The Court then concluded (p. 358) : 

“We find no conflict between the two acts and no such occupation of the leg- 
islative field by the mere adoption of the Agricultural Marketing Agreement Act, 
without the issuance of any order by the Secretary putting it into effect, as would 
preclude the effective operation of the State act.” 

In another case, however, the Court held that provisions of Federal law incor- 
porated in the Internal Revenue Code (26 U. S. C. secs. 2320-2327, 1939 edition) 
taxing process or renovated butter, and requiring manufacturers to keep records, 
books, and accounts and be subject to inspection, precluded enforcement of a 
State statute providing for seizure and condemnation of adulterated or mis- 
branded foods and drugs (Cloverleaf Co. v. Patterson, 315 U. S. 148 (1942)). 
The Court stated : 

“It has been recognized that, in those fields of commerce where national 
uniformity is not essential, either the State or Federal Government may act 
(citing cases). Where this power to legislate exists, it often happens that there 
is only a partial exercise of that power by the Federal Government. In such 
cases the State may legislate freely upon those phases of the commerce which 
are left unregulated by the Nation. But where the United States exercises its 
power of legislation so as to conflict with the regulation of the State, either 
specifically or by implication, the State legislation becomes inoperative and the 
Federal legislation exclusive in its application” (315 U. S. at pp. 155-156. [Em- 
phasis added. ] 

A vigorous dissent in this case by Chief Justice Stone points out that the 
Federal act was restricted to “renovated butter,” which the State statute was 
applicable to “packing stock butter’, a product used in making the former 
product. As a result of the majority opinion, he stated, the State is deprived 
of power to seize spoiled packing stock butter “without conferring that authority 
on any Federal officer.”’ Thus, both the Federal and State Governments would 
be powerless to condemn an article which is a notorious menace to health. “A 
congressional purpose to immunize from regulation, State and national, a sub- 
stance so obviously requiring control is not lightly to be inferred, especially 
where public health or safety is concerned” (315 U. S. at p. 171). 

To this, Mr. Justice Frankfurter, in a concurring dissenting opinion, points 
out: 

“If the Department [of Agriculture] wanted Congress to withdraw from the 
States their power to condemn unsanitary packing stock and to confide such 
power in the Federal Government, it could easily have made appropriate pro- 
vision in the draft submitted by it to Congress. However, the Department did 
not do so. * * * The Court now does it for them even though the Department 
has no such desire. 

“To require the various agencies of the Government who are the effective 
authors of legislation like that now before us to express clearly and explicitly 
their purpose in dislodging constitutional powers of State—if such is their pur- 
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pose—makes for care in draftmanship and for responsibility in legislation. To 
hold, as do the majority, that paralysis of State power is somehow to be found 
in the vague implications of the Federal renovated butter enactments, is to en- 
courage slipshodness in draftmanship and irresponsibility in legislation.” 

The decisions of the Supreme Court in construing Federal laws administered 
by the Department of Agriculture reveal a tendency on the part of the Court 
to find no Federal occupancy of this field. Each of the statutes were construed 
as authorizing a limited exertion of Federal power. While in those limited 
areas the Federal act was supreme, the States were also permitted to legislate 
not in conflict with the Federal law. Thus, the Smith bill would have made little 
material change in these decisions. It would, of course, insure the promotion 
of States right and may have led the Court to rule differently in the contro- 
versial and questionable decision in the Cloverleaf case. 


G. Criminal law 


It is a well-recognized rule that, except as to the crime of treason which is 
specifically defined in the Constitution (art. III, sec. 3), there is no Federal 
common law relating to crimes. In order for an act to be prosecuted as a crime 
in the courts of the United States statutory authority declaring such act a crime 
and authorizing prosecution must exist (U.S. v. Eaton, 144 U. S. 677, 687 (1892) ). 
It is also a well-established doctrine that the same acts or series of acts may 
constitute an offense equally against the United States and the States, subjecting 
the guilty party to punishment under the laws of each Government. This doc- 
trine is illustrated in U. 8S. v. Marigold (9 How. 560, 569 (1850)); For v. Ohio 
(5 How. 410, 433 (1847) ) ; Moore v. Ilinois (14 How. 13,19 (1852) ) ; and Ha Parte 
Siebold (100 U. 8. 371, 390 (1879) ) ; in the first of which cases it was said that 
“the same act might, as to its character and tendencies, and the consequences it 
involved, constitute an offense against both the State and Federal Governments.” 
(See also Cross v. N. C., 182 U. 8. 181, 189 (1889) ). Thus, the courts have upheld 
double prosecution in connection with counterfeiting (For v. Ohio) ; harboring 
fugitive slaves (Moore v. Illinois) ; forging Federal bank notes (Cross y. N. C.); 
interstate travel bureaus (Calif. v. Zook, 336 U. S. 725 (1949) ; and intoxicating 
liquor (Herbert vy. La., 272 U. 8S. 312 (1926) ). 

The Court in U. 8. v. Lanza (260 U. S. 377 (1922) ) construed section 2 of the 
18th amendment to the Constitution (providing concurrent power between the 
United States and the States in enforcing prohibition) as not affecting the powers 
of the State which had existed to prosecute crimes against illegal liquor manu- 
facture or traffic within their jurisdictions. Stated the Court (at p. 381): 

“Save for some restrictions arising out of the Federal Constitution, chiefly the 
commerce clause, each State possessed that power in full measure prior to the 
amendment, and the probable purpose of declaring a concurrent power was to 
negative any possible inference that in vesting the National Government with 
the power of countrywide prohibition, State power would be excluded.” 

Congress by enacting title 18 of the United States Code has provided a wide 
range of criminal statutes, ranging from train wrecking to transporting women 
for immoral purposes, and includes the penal portions of most congressional 
enactments (18 U. S. C. 2117, 2421). In addition, it may be pointed out that 
when Congress wishes State laws to preclude Federal prosecution, to avoid the 
double punishment possible in our Federal-State relationship, it has specifically 
provided that a judgment of conviction or acquittal on the merits under the laws 
of any State shall be a bar to any prosecution under the Federal law for the 
same act or acts. (See, for example, 18 U. S. ©. 659 defining the crimes of 
stealing from an interstate carrier ; 18 U. S. C. 660, misapplication of funds by an 
officer or employee of a carrier engaged in commerce; 18 U. S. C. 1992, wrecking 
trains; and 18 U. S. C. 2117, breaking and entering a sealed railroad car.) 

It may also be noted that title 18 of the United States Code on crimes provides 
a “savings clause” that “nothing in this title shall be held to take away or impair 
the jurisdiction of the courts of the several States under the laws thereof” 
(18 U. S. 8281). In Sexton v. California (189 U. 8. 319, 324 (1903)) the 
Supreme Court said this section “was intended to leave with the State courts, 
unimpaired, the same jurisdiction over the act that it would have had if Congress 
had not passed an act on the subject.” 

These decisions thus seem to make clear that in the field of crimes, unless 
otherwise specifically provided, the State and Federal Government exercise 
concurrent power to prosecute. To the contrary, however, is the case of Com- 
monwealth v. Nelson (377 Pa. 58, 104 A (2d) 133 (1954) ), referred to previously 
as one of the factors leading to the introduction of the Smith bill. The United 
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States Supreme Court has granted certiorari in this case (348 U. S. 814, Oct. 14, 
1954) and a decision should be forthcoming during the next term of the Court. 
Therefore, while it seems clear that no problem with respect to criminal laws 
would be encountered by passage of the Smith proposal, legislation may be 
needed to avoid the situation created by the Nelson case, should it be upheld by 
the Court. 


H. Labor law 

The power of Congress to regulate labor relations also stems from that vast 
reservoir of authority granted it under the commerce clause of the Constitution. 
This power has been deemed to extend congressional regulation not only to labor 
relations in industries engaged directly in interstate commerce, but also to those 
activities “affecting’ commerce (National Labor Relations Board v. Jones & 
Laughlin Steel Corp. (302 U. 8. 1, 31 (1937) ; 29 U. S. C. 152 (7). Accordingly, 
under the National Labor Relations Act of 1935 (act of July 5, 1935, 49 Stat. 
449, 29 U. S. C. 151-166) and the above decision of the Supreme Court, Congress, 
through the National Labor Relations Board, was given unlimited power to reg- 
ulate labor relations in the United States. In so doing Congress was exercising 
an authority “primarily of interest to the States” and which, prior to that act 
and decision had been “left entirely to State control” (Bethlehem Steel Co. v. 
N.Y. 8. L. R. B. (330 U. S. 767, 772 (1947)). Since it is not clear by the pro- 
visions of Federal law or the decisions of the Court the extent to which the power 
to regulate labor relations including specific conduct by employees or their 
unions may be or has been left to the States, prohibited to the States, or taken 
over by the Federal Government, the problem of the proper allocation of control 
remains unsettled and of vexatious concern to industry, the Labor Board, and 
the lower courts. 

It is the purpose of this part of this study to make an examination of leading 
decisions of the Supreme Court to indicate how far the Court has gone in deny- 
ing accommodation between Federal and State power in this field. It will also 
be essential to consider the Labor Act of 1935, and as amended in 1947 (act of 
June 23, 1947, 61 Stat. 136) to ascertain whether this lack of accommodation 
or shift of power is warranted by the provisions of those acts or the constitu- 
tional rules of Federal-State relationships heretofore established by the Court. 
A review of a number of these Court decisions indicating the extent to which 
State regulation of certain activities or conduct has been diminished by judicial 
interpretation of the Federal law follows. 

It may be helpful to preface a review of such cases with a brief analysis of 
one of the earlier Court decisions in this field in which State legislation was 
sustained. In Allen-Bradley Local No. 1111 v. Wise. E. R. B. (315 U. 8. 740 
1942) ) the Wisconsin Employment Relations Board pursuant to State law on 
labor relations entered an order directing the union, its officers, agents, and 
members to stop mass picketing, threatening personal injury or property damage 
to employees desiring to work, and other violence and unlawful conduct. On 
the question as to whether this order was unconstitutional and void as being 
repugnant to the provisions of the Federal labor law, the Supreme Court held 
that this type of conduct was not made subject to regulation by the Federal 
board, and that Congress “designedly left open an area for State control” (315 
U.S. at page 750). The Court stated: 

“We agree with the statement of the United States as amicus curiae that the 
Federal act was not designed to preclude a State from enacting legislation lim- 
ited to the prohibition or regu'ation of this type of employee or union activity. 
The committee reports on the Federal act plainly indicate that it is not ‘a mere 
police court measure’ and that authority of the several States may be exerted 
to control such conduct.” ; 

The Court, however, pointed out that it had not “been shown that any em- 
ployee was deprived of rights protected or granted by the Federal act or that 
the status of any of them under the Federal act was impaired.” This statement 
thus leaves the implication that State law impairing any of the rights guaranteed 
employees under the Federa! act would be overruled. 

In Hill vy. Florida (325 U. S. 588 (1945)) a Florida statute required every 
labor union business agent to be licensed by the State under specified conditions, 
among which was a prohibition against granting such license to any person 
who had been convicted of a felony. The Supreme Court held that the Flerida 
statute circumscribed the “full freedom” of employees to choose their own col- 
lective bargaining agents secured by the Federal act. The Florida statute thereby 
constituted “an obstacle to the accomplishment and execution of the full pur- 
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poses and objectives of Congress” and “is repugnant” to the National Labor 
Relations Act. The Court stated: 

“It is apparent that the Florida statute has been so construed and applied 
that the union and its selected representative are prohibited from functioning 
as collective bargaining agents, or in any other capacity, except upon conditions 
fixed by Florida. * * * To this end Congress made it illegal for an employer 
to interfere with, restrain, or coerce employees in selecting their representa- 
tives. Congress attached no conditions whatsoever to their freedom of choice 
in this respect. Their own best judgment, not that of someone else, was to be 
their guide.” 

The Court in effect thus holds that though the act proscribes only employer 
interference with the selection of representatives this proscription included State 
action along the same line. Mr. Justice Frankfurter, dissenting, succinctly 
makes that point and points out that “the Florida statute is nullified because, 
so Florida is told, Congress has barred Florida from this lawmaking, although 
Congress has neither expressly nor by fair inferences forbidden Florida to deal 
with the matter with which Florida has dealt and Congress has not.” (Emphasis 
added. ) 

Again in Bethlehem Steel v. N. Y. 8. L. R. B., supra, Frankfurter complained 
of the Court finding that that State had been denied authority to act based on 
inferences drawn from silence of Congress or failure of the Labor Board to act. 
Said this member of the Court (330 U.S. at 780): 

“Since Congress can, if it chooses, entirely displace the States to the full 
extent of the far-reaching commerce clause, Congress needs no help from gener- 
ous judicial implications to achieve the supersession of State authority. * * * 
Any indulgence in construction should be in favor of the States, because Con- 
gress can speak with drastic clarity whenever it chooses to assure full Federal 
authority, completely displacing the States.” 

In this particular case, the New York State Labor Relations Board had under 
the State act certified a union as bargaining representative for foreman during 
a period when NLRB refused to exercise its authority in this regard. 

Another example of denial of State power to act in this field is found in La 
Crosse Telephone Corp. v. W. E. R. B. (336 U. S. 18 (1949)). In that case the 
question presented to the Court was whether a certification of a union by the 
Wisconsin board as the collective-bargaining representative of employees conflicts 
with the Federal act. The employer in this case was concededly engaged in 
interstate commerce, but the State court and State labor board concluded that 
the State could exercise jurisdiction here until and unless the National Board 
undertook to resolve the determination of representation. The Supreme Court, 


~ however, pointed out the inconsistencies between the State act and Federal act 


in determining the bargaining unit for employees—in Wisconsin the vote of a 
majority of the employees decides the matter, while the Federal act leaves the 
matter to the discretion of NLRB. Adhering to the rule laid down in the Beth- 
lehem Steel Co. case, supra, the Court held the “situation too fraught with poten- 
that conflict to permit the intrusion of the State agency, even though the National 
Board had not acted” (336 U. S. at p. 25). Thus, the Court struck down the 
action of the State without finding a specific intent on the part of Congress to 
occupy this field to the exclusion of the States, or that the conflict was so “direct 
and positive” that the two acts could not “be reconciled or consistently stand 
together.” Rather, the Court above described the conflict as “potential.” 

Again, in Jnt’?l Union U. A. W. v. O’Brien (339 U. S. 545 (1950)) the 
Court held the strike-vote provisions of the Michigan labor mediation law in 
conflict with the Federal act and invalid under the commerce clause. The Mich- 
igan act prohibited strikes unless certain prescribed procedures were followed 
including an affirmative vote therefor by a majority of employees in the bargain- 
ing unit, as defined by State law. Under the Federal act the right to strike is 
specifically preserved to employees, except as it may be limited elsewhere (sec. 
13). In addition under section 8 (d) certain prerequisites, with which the union 
had complied, were established for any strike over contract termination or modi- 
fication. The Supreme Court thereupon concluded : 

“None of these sections can be read as permitting concurrent State regulation 
of peaceful strikes for higher wages. Congress occupied this field and closed it 
to State regulation.” 

The Supreme Court used this same reasoning and language in striking down 
the Wisconsin public utility antistrike law in Amalgamated Assoc. v. W. E. R. B. 
(340 U. S. 383 (1950) ). The Wisconsin statute, similar to those in a number of 
other States, was enacted to deal with local emergencies with respect to utilities 
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and transit companies, and was designed to take care of local crises within a 
State similar to sections 206-210 of the Labor-Management Relations Act of 1947 
providing special procedures to deal with strikes which might create “national 
emergencies.” The State argued that those sections indicate “a congressional 
intent to carve out a separate field of ‘emergency’ labor disputes and pointed 
to the fact that Congress acted only in respect to ‘national emergencies.’” Wis- 
consin maintained “that Congress intended, by silence, to leave the States free 
to regulate ‘local emergency’ disputes.” The Court held, however, that congres- 
sional imposition of restrictions on the right to strike indicates that “Congress 
has closed to State regulation the field of peaceful strikes in industries affecting 
commerce.” 

Mr. Justice Frankfurter dissented from this decision also. It was his view 
that Congress, in enacting title II of the Labor-Management Relations Act (secs. 
206-210), gave careful consideration to the problem of meeting nationwide emer- 
gencies and “the failure to provide for emergencies other than those affecting 
the Nation as a whole do not imply paralysis of state police power. Rather, 
they imply that the States retain the power to protect the public interest in 
emergencies economically and practically confined within a State. It is not 
reasonable to impute to Congress the desire to leave States helpless in meeting 
local situations when Congress restricted national intervention to national emer- 
gencies” (340 U. S. at p. 407). 

We come now to the two latest pronouncements of the Supreme Court on 
Federal supremacy in the area of labor relations. Garner v. Teamsters Union 
(346 U. S. 485 (1953) ) and Weber v. Anheuser-Busch, Inc. (348 U. 8S. 468 (March 
28, 1955) ). 

In the Garner case an injunction was sought against peaceful picketing by a 
union to induce the employees of an interstate trucking company to join the 
union. No labor dispute involving the employer and his employees or with the 
union was in progress-or involved. The employer filed no charge or petition 
with the National Labor Relations Board in an attempt to secure relief through 
that source. A lower court in Pennsylvania enjoined the union’s conduct as in 
violation of the State labor relations act. The supreme court of that State 
reversed on the ground that the grievance fell within the jurisdiction of NLRB 
to prevent unfair labor practices and that, consequently, State remedies were 
excluded. 

The United States Supreme Court unanimously affirmed that decision. The 
Court held that “Congress has taken in hand this particular type of controversy 
where it affects interstate commerce” and that as a result State courts, as well 
as State boards, are precluded from taking action. 

The Weber case involved a labor dispute between two unions over work being 
performed for the respondent company. The company filed an unfair-labor- 
practice charge under section 8 (b) (4) (D) of the LMRA with NLRB. Before 
the Board acted, however, the company also filed suit in the Missouri State 
courts alleging violation of other subsections of 8 (b) (4), and also a violation 
of the State’s restraint-of-trade statute. NLRB ruled that no dispute existed 
within the meaning of section 8 (b) (4) (D). The State court enjoined the 
strike as a restraint of trade. The United States Supreme Court held that the 
State court, as in the Garner case, was without jurisdiction to enjoin the conduct 
of the union since the subject matter had been preempted by the authority vested 
in the National Labor Relations Board. Whether or not violations of section 
8 (b) (4), other than subsection (D), were involved is not the issue, the Court 
noted. “The point is rather that the Board, and not the State court, is empow- 
ered to pass upon such issues in the first instance.’ “ Moreover, the Court held 
that “even if it were clear that no unfair labor practices were involved, it would 
not necessarily follow that the State was free to issue its injunction. If this 
conduct does not fall within the prohibitions of section 8 of the Taft-Hartley 
Act, it may fall within the protection of section 7, as concerted activity for the 
purpose of mutual aid or protection. 

And finally, as indicating the full sweep of so-called Federal preemption here, 
the Court held that the State could not enjoin the conduct here involved as in 
violation of its restraint-of-trade statute. 

“Controlling and therefore superseding Federal power cannot be curtailed by 
the State even though the ground of intervention be different than that on which 
Feaeral supremacy has been exercised” (348 U. S. at 480). 

From the foregoing it is evident that the Court in passing on State legisla- 
tion claimed to be beyond the power of the State under the Labor-Management 
Relations Act has almost consistently found a congressional intent to occupy 
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the field to the exclusion of the States. Thus, the Court has interpreted provisions 
of the Federal law, providing rights to employees and proscribing specified em- 
ployer and union conduct, which are set forth in general terms only, as precluding 
all State action which for reasons of local policy provided more detailed regula- 
tion not directly in conflict with the “general” regulation provided by Congress. 
The legislative history of both the Wagner Act and the Taft-Hartley Act is lack- 
ing of any evidence of specific congressional intent to completely occupy the field 
of labor-management relations to the complete exclusion of State action in the 
same field. Actually references might be found to support the conclusion that 
Congress intended to provide Federal authority to foster and vindicate cer- 
tain rights of employees from derogatory action by employers or unions and that 
this broad authority was merely to be superimposed on the State regulation of 
labor-management relations. This Federal authority, however, has been con- 
strued to have crushed the State control which it was intended to reinforce, 
resulting in Federal supremacy in the field. The doctrine of Federal supremacy 
or preemption has developed through a process of judicial interpretation rather 
than as a result of any expressed congressional intent. The Court has en- 
deavored to put the blame on Congress for this growth of federalism. On more 
than one occasion the Court has stated: 

“The Labor-Management Relations Act, as we have pointed out, leaves much 
to the States, though Congress has refrained from telling us how much. We 
must spell out from conflicting indications of congressional will the area in which 
State action is still permissible.” Garner v. Teamsters (346 U. S. at 488). 

In Weber v. Anheuser-Busch, supra, the Court added to that statement: “This 
penumbral area can be rendered progressively clear only by the course of litiga- 
tion” (348 U. S. at 480). 

Accordingly, the Smith proposal to provide rules of interpretation for the 
guidance of the Court in the field of labor-management relations could render 
some relief from judicial decisions precluding State action in this area. Had 
this proposal been in effect it might have led the Court to be less active in finding 
Federal supremacy. At the same time it would promote the principles of States 
rights although considerable support could result from congressional amendment 
of the Federal act itself. 


Vv. CONCLUSION 


A recapitulation of the decisions of the Court in the specific areas of Federal 
law above noted indicates a strong tendency to uphold the exercise and supremacy 
of Federal power over that of the States. In many instances, this is based not 
on any expression of congressional intent to occupy the field to the exclusion 
of State power, but on judicial conceptions of what Congress might have in- 
tended had the-issue of Federal-State relations been raised when the particular 
statute Was enacted. For example, it will be noted throughout the decisions 
under the Inferstate Conmerce Act the Court emphasized that there had been 
no Federal occupancy of this field. However, except for the considerable leeway 
allowed the States in regulating motor carriers, there is an undertone of Federal 
supremacy. In many of the other areas discussed, such as Federal power, natural 
gas, aeronautics, and labor law, the Court consistently upheld the Federal law 
to the exclusion of the exercise of any State power. In the field of labor law 
particularly, the decisions seem to indicate an overzealousness on the part of 
the Court to preempt the field in favor of the Federal enactment. This pre- 
emption was, moreover, not premised on any “expressed provision to that effect,” 
but upon the Court’s interpretation of a broad statutory policy. Where conflict 
was found, it likewise was based on the principle that statutory provisions dealing 
with general matters and policies could not be the subject of State legislation 
which were enacted to take care of local exigencies. 

Thus, many of the areas of Federal law above noted as interpreted by the 
Court are fertile fields for the application of the “rules of interpretation” pro- 
posed by the Smith bill. It would return to Congress, rather than the courts, 
the authority to prescribe the extent to which Federal enactments would super- 
sede State laws on the same sul ject matter. It would also obviate much of the 
unpredictability that both the Federal and State government labor under in 
attempting to ascertain the proper scope of their respective powers. At the same 
time it would establish a reliable safeguard against the continued diminution 
of State power. 

It might be apropos to quote a warning issued by the late Chief Justice Stone 
in his dissent in Hines v. Davidowitz, noted above. The Chief Justice stated: 
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“At a time when the exercise of the Federal power is being rapidly expanded 
through congressional action, it is difficult to overstate the importance of safe- 
guarding such diminution of State power by vague inferences as to what Con- 
gress might have intended if it had considered the matter or by reference to our 
own conception of a policy which Congress has not expressed and which is not 
plainly to be inferred from the legislation which it has enacted.” 

The decisions of the Court also emphasize that Congress has been somewhat 
derelict in its obligations. That is, the Congress should be more alert to cor- 
rect by legislation judicial decisions which are not in accord with its intention 
or policy to maintain the exercise of concurrent State powers. This obligation 
should not cease even should the Smith bill be enacted into law, since the rules 
of interpretation therein established are not the panacea to the problem of 
excessive Federal preemption of power. Moreover, it should be pointed out that 
the success or failure of the Smith bill proposal rests in large degree on the inter- 
pretation that will be given it by the Court. 


STATEMENT OF JOHN C. LYNN, LEGISLATIVE DIRECTOR, AMERI- 
CAN FARM BUREAU, AND MATT TRIGGS, ASSISTANT LEGISLA- 
TIVE DIRECTOR 


Mr. Lynn. I am going to ask Mr. Triggs to present our statement 
but I would like to make it clear in beginning that we are not lawyers. 
We are agricultural people. But the American Farm Bureau has had 
a long and continuing interest in this subject of State rights and with 
a very, very strong backing of our membership. That is the reason 
we are here this morning so that with your permission I would like 
to have Mr. Triggs present our statement. 

Mr. Triccs Mr. Chairman and members of the subcommittee, the 
opportunity of presenting the viewpoint of the American Farm 
Bureau Federation with respect to H. R.3 is appreciated. The Ameri- 
can Farm Bureau Federation is a voluntary organization of 1,609,000 
farm families. This statement is based upon a policy resolution 
adopted by the official voting delegates of the member State farm 
bureaus at our most recent annual meeting. 

In recent years an increasing number of Court decisions have grad- 
ually extended the doctrine that once the Federal C ongress has con- 
stitutionally legislated in a certain field of law, Federal jurisdiction 
is exclusive and State law in this field is invalid and nonenforceable. 
This is held to be the case even in instances where there is no conflict 
between State and Federal legislation. 

Since under present interpretations of the commerce and general 
welfare clauses of the Constitution the Federal Congress can and does 
enact legislation on virtually any subject, it appears clear that the 
extension of this doctrine of the preemptive authority of Federal law 
will gradually extinguish State law and State sovereignty. 

This next paragraph is duplicative of what Judge Smith has 
submitted. 

An outstanding recent illustration of the invalidation of State juris- 
diction by the enactment of Federal legislation is in the field of anti- 
subversive law. Several years ago, the C ongress enacted the Smith 
Act, which makes it a Federal crime to teach or advocate the over- 
throw of the Government by force. Most State governments have 
enacted similar legislation. But the supreme court of Pennsylvania 
declared the Pennsy lvania antisubversive statute invalid, holding that 
since the Federal Government had constitutionally legislated in this 
field of law, State antisubversive legislation was null and void. 
66407—55—pt. 1-4 
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The Pennsylvania Supreme Court decision did not establish a new 
principle of law but rather restated a principle that the courts have 
been crystallizing and expanding to many new fields in recent years. 

Whether or not the courts have misinterpreted the intent of the 
Constitution is perhaps irrelevant—but it is certainly an interpreta- 
tion that the authors of the Constitution, with their firm belief in the 
maintenance of the sovereignty of State governments, would have 
regarded with repugnance. 

The American Farm Bureau Federation has long supported the 
principle that the maintenance of State sovereignty, independence, 
authority, and responsibility is a key factor in the preservation of our 
basic freedoms. In these days when the international situation and 
other factors compel expanded Federal action in many fields, we be- 
lieve it particularly important to shore up State authority with re- 
spect to all those matters which may appropriately be left to State 
authority. 

We believe this is in accord with pudlic opinion. We submit that 
it is consistent with the traditional concepts of both of our great 
political parties. 

H. R. 3 does not involve any interference with the constitutional 
prerogatives of the Federal Government. No Federal law will be 
invalidated or modified by its enactment. In the event of any con- 
flict between State law and constitutionally enacted Federal law, Fed- 
eral law will continue to prevail. 

But H. R. 3 would establish the principle that State law in any 
field will continue to be valid and can be enforced in State courts, 
except in those’ instances in which there is a conflict between State 
and Federal law, in which event the latter will prevail. 

If State governments are to be permitted to enact legislation to 
serve or protect their citizens, if State law is to continue permanently 
to have significance in our system of government, if State sovereignty 
is not to be swallowed up by Federal sovereignty—then H. R. 3 
should be approved. 

The American Farm Bureau Federation respectfully but earnestly 
urges the approval of H. R. 3. 

Historically, we have favored strong, independent State and local 
government, and have expressed concern with respect to the centrali- 
zation of power and authority in the Federal Government. Our pol- 
icy resolution on this issue reads as follows: 

In recent years a number of Court decisions have seriously eroded the author- 
ity of State governments. The effect of these Court decisions has been to de- 
clare that when the Federal Government has extensively legislated in a field, it 
has preempted this field and deprived the States of jurisdiction. 

Should the Federal preemption doctrine prevail, we foresee the eventual 
destruction of many of the States rights. We will actively support legislation 
to prevent this Federal preemption. 

Mr. Fretenan. Thank you, Mr. Triggs and Mr. Lynn. 

Mr. Hype. Mr. Triggs, are you an attorney ? 

Mr. Triees. No sir. 

Mr. Hyper. I was going to ask you a question with regard to the 
statement which was a question I was propounding with Judge Smith. 
The statement on page 2: 


In the event of any conflict between State law and constitutionally enacted 
Federal law, Federal law will continue to prevail. 
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It is your understanding that that is true even though the bill does 
contain a provision as provided for in the first sentence, namely, that 
the Federal law would still prevail even though Congress said it was 
not its intent to exclude the State from acting on the subject? 

Mr. Trices. Yes. It seems to me that if Congress decides in a 
particular instance that the Federal law shall be exclusive that then 
there is only one body of law and there can be no conflict. 

If Congress decided in a particular instance that upon enactment 
of this bill that there can be concurrent jurisdiction then there are 
two bodies of law and there can be a conflict. But in the event of 
conflict the Federal act will prevail. 

I do not expect anybody to define what a conflict is. I think the bill 
does it about as well as it can be done when it says— 

a direct and positive conflict between an express provision of such Act and such 
provision of the State law so that the two cannot be reconciled or consistently 
stand together. 

I know the Supreme Court and the Congress will be interpreting 
that particular provision in specific instances in different ways, but 
I think this is as well as you can do in expressing the principle. 

Mr. Hype. It may be that I have been reading this sentence a little 
bit backward this morning for I might say for the record that the first 
sentence of the bill says: 

That no Act of Congress shall be construed as indicating an intent on the part 
of Congress to occupy the field in which such Act operates, to the exclusion of 
all State laws on the same subject matter, unless such Act contains an express 
provision to that effect. 

(Mr. Feighan leaves.) 

Mr. Hype. What I am trying to make certain is that we have a bill 
which is not ambiguous. 

Mr. Trices. The problem relates to the phrase, “express provision” 
and I expect there needs to be an understanding here by one means or 
another that the words “express provision” mean that the law must 
say, “Congress intends exclusive jurisdiction” or words to that effect 
or that whether or not Congress intends jurisdiction will have to be 
determined from reading the whole law. 

Mr. Hype. Thank you. 

Miss THompson. Do you have any other witnesses ? 

Mr. Lynn. This is all from the Farm Bureau. 

Mr. SuHatruck. Are any of these gentlemen to be heard ? 

Mr. Smiru. Mr. Woodward is here. Isn’t he? 

Mr. Guy H. Woodward, vice president of the Mid-Continent As- 
sociation desires to be heard and if you would be good enough to put 
his name down 

Mr. Hype. Yes. 

Miss THompson. Would you like to make a statement ? 

Mr. Woopwarp. We had intended to appear but the hearing slipped 
up on us so that not realizing the time, if there are going to be further 
hearings we would like to have 10 minutes later. We will appreciate 
being heard if you have further hearings. 

Miss Tompson. I presume if further hearings are held we can 
hear you then. Some members of the committee are not present so 
I suppose we will have further hearings. Mr. Walter and other 
members will be returning from Europe. 
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Mr. Woopwarp. If that is the wish of the committee it will be 
satisfactory to us, but if not we will file a statement. 

Miss THompson. Is there anyone else who desires to be heard in this 
matter ¢ 

Mr. Smirn. May I have some indication when the further hearing 
will be held? I have correspondence with people all over the United 
States about this bill who have expressed an interest in it and it would 
require a little time to get them ee I wonder if I could get some 
idea when the next hearing would be held. 

Miss Tuompson. I think it would be well to hold it over until Mr. 
Walter’s return. 

Mr. Hype. I think Miss Thompson and I are not in a position to 
give you an answer on that. 

Mr. Smiru. I do not like to appear impatient about it but for over 
a year I have been trying to get this bill going and it is certainly 
of enough importance to have continuing consideration. 

Mr. Hyoe. I agree with you, Judge, and you will have my full coop- 
eration on getting hearings as expeditiously as possible. 

Mr. Smirn. I am wondering if when Mr. Walter comes back if you 
can fix a date so I will have knowledge of it and get some of these 
people from quite a distance? 

Miss Tompson. Do you know when the other members of the com- 
mittee will be back ? 

Mr. Suarruck. I believe they will have returned by the 11th. 

Mr. Hype. Early in May. 

Miss THompson. Will that be soon enough? 

Mr. Smirn. Any time if you will give me the time. 

Miss Tuompson. I think we should find out the date the committee 
will be back and then give the Congressman the first opportunity. 

Mr. Hype. We are in the position of having to wait until Mr. 
Feighan comes back. 

Mr. Smiru. Yes. We are just talking now. 

Mr. Suarruck. I think any final word would have to await the 
return of the chairman. 

Mr. Woopwarp. May I add one more request? My home is in Tulsa, 
Okla., and whatever day is set, if it is such that I will be notified a 
couple of days in advance, then my address is 321 Stanolid Building, 
and I am vice president of the Mid-Continent Oil & Gas Association. 
My address in Washington where we have a local office is 605 Common- 
wealth Building and our telephone number is National 8—5079. 

Mr. Smiru. Mr. Woodward, I was not presumptuous to ask whether 
you were for or against my bill. If you were for it I would be glad to 
get in touch with you. 

Mr. Woopwarp. The principle is so vital that we are for your bill, 
and we think we should make every effort to let Congress know what 
we think about it. 

Mr. Smirn. If you will leave your name and address in my office 
T will see you get here in time. 

Mr. Woopwarp. Thank you, sir. 

Mr. Hype. Miss Thompson, does anyone else want to speak? 

Miss Tompson. Those of you who would like to leave your names 
we will be glad to take them and give you notice of the time of the 
next hearing. We want you to come back. 

(Whereupon the hearing was adjourned sine die.) 
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(The following was submitted for the record.) 


Srates RigHtS—EXxtTENSION OF REMARKS OF Hon. Howarp W. SMITH, OF VIRGINTA, 
IN THE HOUSE OF REPRESENTATIVES, THURSDAY, JANUARY 6, 1955 


Mr. SmirH of Virginia. Mr. Speaker, I today introduced a very brief and com- 
prehensive bill (H. R. 3) on the subject of States rights, with particular 
reference to the present rule of the United States Supreme Court that where 
Congress has enacted legislation on any subject, the States are deprived of all 
power to enact or enforce similar laws on the same subject even though not in 
conflict with the Federal act. 

What the bill seeks to do is to modify this doctrine so as to permit concurrent 
jurisdiction in order that the State act, where not in conflict with the Federal 
act can be also enforced in the State courts for the protection of the State and 
its citizens. 

The bill reads as follows: 

“That no act of Congress shall be construed as indicating an intent on the 
part of Congress to occupy the field in which such act operates, to the exclusion 
of all State laws on the same subject matter, unless such act contains an express 
provision to that effect. No act af Congress shall be construed as invalidating 
a provision of State law which would be valid in the absence of such ct, unless 
there is a direct and positive conflict between an express provision of sich act 
and such provision of the State law so that the two cannot be reconciled or con- 
sistently stand together.” 

For a long time the Supreme Court has held that whenever the Congress 
enacted legislation on any subject, its jurisdiction becomes exclusive and no 
State law can be enforced. In late years, as you know, Congress has iegislated 
pretty well all over the waterfront. Congress has stretched the Interstate .Com- 
merce laws and the general welfare laws to the point where they cover all the 
ills of mankind, while the Supreme Court has ccensistently held to its original 
decision that when Congress acts all State laws are nullified, whether in con- 
flict with the Federal law or not. 

I do not quarrel with the Supreme Court about its consistency in its deci- 
sions. As a matter of fact, I devoutly wish that that Court would stand by its 
own decisions so that we lawyers could know not only what the law is today, 
but what it will be tomorrow. 

Understand, please, that this doctrine that the Federal jurisdiction is ex- 
clusive in all cases is not due to any constitutional provision. 

On the contrary, the 10th amendment to the Constitution especially reserves 
to the States all powers not granted, and the Constitution itself only gives to 
the Federal courts jurisdiction in a very limited number of subjects. You will 
all recall from your study of history that a great stumbling block in the adoption 
of the Constitution lay in the stubborn reluctance of all the Colonies to relin- 
quish any of their sovereign powers, and during the debates preceding the 
adoption of the Constitution in the various States there developed a general 
understanding that in order to further protect the sovereignty of the States 
and the rights of individuals there would immediately be proposed the first 
10 amendments to the Constitution, known as the Bill of Rights. The 10th, 
and final, amendment was the one that specifically reserved to the States and 
to the people all of the powers not granted to the Federal Government. The 
principle which I am now discussing and seek to modify is a rule of law enacted 
by the Supreme Court and has come to have as much force and effect as if it 
had been adopted as a part of the Constitution. The principle was debated 
and discussed in numerous early decisions of the Supreme Court, but the final 
decision which so drastically changed the intent of the framers of the Con- 
stitution was decided in 1842 in the famous cast of Gibbons against Ogden, and 
was even then regarded as of such doubtful validity that it was adopted by a 
divided Court of 5 to 4, and that decision established the flat theory that when 
Congress passed a law Congress intended that all State laws should be super- 
seded. I seek by this bill to have Congress say it had no such foolish intention 
in any case unless it said so. 

Let me illustrate the iniquitous results of such a doctrine. I will use the 
decision of the Supreme Court of Pennsylvania that caused me to introduce this 
bill. I am the author of the Smith Act that, among other things, makes it a 
crime to teach or advocate the overthrow of the Government by force. Forty- 
seven of the 48 States have some kind of laws against sedition and subversion. 
Pennsylvania undertook to prosecute a notorious Communist who was a citizen 
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of that State under the State sedition act. The supreme court of that State, 
following the decisions above referred to, decided that as Congress had enacted 
the Smith Act it had withdrawn from all of the States the power to protect 
themselves from treasonable acts, and nullified all State laws on the subject 
whether the Congress intended to do so or not. 

I was asked to introduce an amendment to the Smith.Act to say that Congress 
in enacting the law intended no such barmful construction of it. 

Obviously that case was merely a symptom of a dangerous disease that threat- 
ened to destroy completely the sovereignty of the States and was not the disease 
itself, and I decided to offer a separate bill to seek a cure of the whole malady. 

The bill I have read is the result. To illustrate further, in a similar case of 
Cloverleaf Co. against Patterson, the State of Alabama for the protection of the 
health of its citizens sought to inspect the product of the Cloverleaf Co., which 
was engaged in the renovation of butter, some of which was shipped in interstate 
commerce and subject to inspection under the Federal Pure Food and Drug Act. 
The Supreme Court held that as Congress had enacted the pure food laws it has 
assumed entire jurisdiction over the subject and the States were powerless to 
enforce their laws for the protection of the health of their citizens. I mention 
that case because the best argument I can think of for my bill is contained in the 
dissenting opinion of Justice Frankfurter who can, by no stretch of the imagina- 
tion, be called a reactionary. He said: 

“The Department of Agriculture not only urged the enactment (of the Federal 
statute involved in the case), it drafted its provisions. If the Department wanted 
Congress to withdraw from the States their power to condemn unsanitary pack- 
ing stock and to confide such power in the Federal Government, it could easily 
have made appropriate provision in the draft submitted by it to Congress. How- 
ever, the Department did not do so. It did ask Congress to make some restric- 
tions upon the authority which had been exercised by the States in regulating 
the manufacture and sale of butter for the protection of their citizens. But the 
restrictions did not include withdrawal from the States of the power to condemn 
unhealthful packing stock butter. The sponsors of this legislation, the experts of 
the Department of Agriculture, could have submitted to Congress appropriate 
language for the accomplishment of that result. They did not do so. The Court 
now does it for them even though the Department has no such desire. 

“To require the various agencies of the Government who are the effective 
authors of legislation like that now before us to express clearly and explicitly 
their purpose in dislodging constitutional powers of States—if such is their 
purpose—makes for care in draftsmanship and for responsibility in legislation. 
To hold, as do the majority, that paralysis of State power is somehow to be found 
in the vague implications of the Federal renovated butter enactments is to en- 
courage slipshodness in draftsmanship and irresponsibility in legislation.” 

It must be obvious to you that with the multitude of subjects which the 
Congress is now dealing, that it is inevitably merely a question of time before 
the States will be deprived of practically all power and sovereignty in enactment 
and enforcement of laws for the protection of the health and welfare of their local 
citizens. In many Federal laws action to remedy wrongs must be initiated by 
some Federal bureau. Under present law, if the Federal bureau fails to act or 
refuses to act, the citizen is without remedy. In many instances adequate remedy 
requires immediate injunctive relief. Delay incident to bureaucratic redtape 
or indifference can mean financial ruin. Such instances have occurred and are 
occurring with more frequency. 

Under present conditions, if the Federal authorities fail or refuse to act, the 
citizen is utterly without remedy. 

The overall objective of the bill was well stated by the President when speak- 
ing on the subject of States rights. He made the following statement: 

“T want to see maintained the constitutional relationships between the Federal 
and State governments. * * * For, if the States lose their meaning our entire 
system of government loses its meaning. And the next step is the rise of the 
centralized, national state in which the seeds of autocracy can take root and 
grow. * * * We will see that the legitimate rights of the States and local com- 
munities are respected. * * * We will not reach into the States and take from 
them their powers and responsibilities to serve their citizens.” 

I hope the measure may have the support and active aid of all those who 
believe in the sovereignty of their States, who believe that local self-government 
is the best government, and who believe, as expressed by the President, that the 
rise of the centralized national state creates the atmosphere in which “the seeds 
of autocracy can take root and grow,” to help me to help the President to put life 
and meaning into his inspired words. 
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TUESDAY, JULY 12, 1955 


Hovuset or REPRESENTATIVES, 
SUBCOMMITTEE No. 1 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met at 10 a. m., in room 327, House Office Build- 
ing, Washington, D. C., Hon. Francis E. Walter (chairman) presid- 
ing, for further consideration of H. R. 3 

Mr. Watrer. The committee will come to order. 

We are privileged to have our former distinguished colleague and 
associate on this subcommittee with us this morning, Mr. J. Frank 
Wilson. 


STATEMENT OF HON. J. FRANK WILSON, DALLAS, TEX. 


Mr. Wirson. Thank you, Mr. Chairman. It is a distinct pleasure, 
of course, to return to appear before my former colleagues and before 
the very subcommittee on which I served. 

When I retired from Congress, I resolved to continue to be of all 
possible public service. I am now in the private practice of law in 
my home city of Dallas, Tex. I appear before you as a former Con- 
gressman and as a plain American citizen deeply concerned with the 
strength and security of our country and with the efficient operation 
of its Government. 

In this role, I want to sincerely and wholeheartedly endorse and 
support H. R. 3 now pending before you. For a great many years a 
large part of the time of this great committee has been consumed in 
efforts to resolve conflic ting inter pretations of laws passed by the Con- 
Gers We badly need the procedural clarification provided in H. 
R. ¢ 

There is much validity in the charge that State sovereignty and 
State rights are being destroyed primarily by judici al and adminis- 
trative inter pretation of acts of Congress. Of course, some of the 
responsibility lies with Congress and with ambiguities in legislative 
enactments. This erosion or attrition, or whatever one wishes to call 
it, should not be allowed to continue. State laws should be nullified 
and State sovereignty limited only by legislation specifically designed 
for that purpose. The doctrine of preemption, where applied by i im- 
plication, is immoral and does violence to our entire concept of con- 
stitutional government. 
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I am a believer in States rights, not on any sentimental basis, but 
on a basis of governmental and administrative efficiency. The dig- 
nity, sovereignty, and responsibility of the States has added strength 
a stability to the Union, and is essential to the efficient workings of 
our Federal system. 

All of us are aware of the growing complexities, powers, and im- 
portance of both State and Federal Governments. At the risk of over- 
simplification, we might say that conflict and confusion has arisen in 
3 general areas for 3 general reasons, to wit: 

1. The interpretation of laws by administrative and executive agen- 
cies of both State and Federal Governments. 

2. The interpretation of laws by both State and Federal courts. 

3. Voluminous legislation by both State and Federal Legislatures. 

I believe all of us will agree that all officials in all branches of our 
Government should be able to know with reasonable certainty what 
the law is. And, furthermore, I believe we will agree that State laws 
and State jurisdiction should be limited only by the specific intent of 
Congress clearly expressed and the laws passed’ by the Congress. To 
that end, it seems to me that the plain and simple stipulations in H. R. 3 
are sound and are necessary for orderly governmental efficiency. We 
need to preserve as clearly as possible the lines of demarcation between 
the three branches of our Federal Government and also between State 
and Federal Governments. To this end, it seems to me that H. R. 3 
is highly desirable. 

Congress is given the power and the authority, except in the few 
instances stated in the Constitution, to fix the authority and the respon- 
sibility of, and the procedure and rules for, the executive and judicial 
branches of the Government. In line with this authority and respon- 
sibility, in order to preserve our system of government, the time has 
come when the Congress must enact legislation substantially in line 
with the provisions of H. R. 3. 

It is my earnest hope that this great committee will shortly report 
H. R. 3 and that the Congress will act favorably thereon. 

Thank you, gentlemen. 

Mr. Fricuan. I wish to state it is a pleasure, as always, to have our 
very dear and distinguished former colleague with us. 

Mr. Wiuson. Thank you. It is mutual. 

Mr. Feicuan. I was very interested in what you had to say. It 
seems to me there is a lot of merit in this particular bill. It does seem, 
however, there is one phase in this bill that I think it is very difficult 
to get at. In other words, how are we going to limit this power? I 
am for it in principle and I want to support it, but I am a little hesitant 
in that I feel it will be very difficult of application. 

Mr. Wirson. I think the Federal Constitution gives the Federal 
Government jurisdiction in certain fields very clearly, and in those 
fields I think the Federal courts and the Federal judiciary have abso- 
lute power to determine and apply the laws passed by Congress. The 
Constitution sets up the legislative bodies, both the Senate and the 
House, and certainly the Congress has the right under the Constitution 
to specifically provide that no act of Congress shall apply, or super- 
sede, or evade, or avoid, or cancel, or rescind a State law unless it 
specifically says so in the body of the law. I do not think there is 
anything complicated about it. 
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Mr. FreieHan. The only complication that would arise would be that 
after this legislation was passed, which is so general, then the court 
would have to interpret every bit of legislation to determine whether 
or not it came within the general broad terms of this bill. 

Mr. Wiurson. I think so, and I think the first question they would 
have to look to is the field where the legislation applies, Is it strictly 
and surely provided for by the Constitution? The second question 
would be, Does Congress authorize by clear and specific language the 
application of that law in that field exclusively? There are many 
fields where there is concurrent jurisdiction, both State and Federal 
courts, both State and Federal authority, and properly so; but cer- 
tainly just because Congress enacts a bill in one field it should not 
rescind or cancel all State laws in that field. I think it would just mean 
the eradication of State laws, the eradication of State authority, and 
further concentration of great power in the Federal Government, 
which we all know would be bad in the end. 

Mr. Feieuan. I agree with your general premise. I just wanted to 
make certain that if and when we do pass this proposed legislation 
we do it with a degree of certainty and specificness. In other words, 
the same trouble that is now being caused by the Supreme Court de- 
cision whereunder the State of Pennsylvania could not prosecute the 
subversives that are trying to overthrow our Government should be 
avoided. 

Mr. Wuson. I agree with you it should be very specific and of course 
the final determination will be up to the same Court that is now 
invading the State’s province, but I think if Congress says that the 
Supreme Court must find in any congressional act specific words strik- 
ing down State laws, I think that is about as definite as you can make 
it. 

Mr. Frieuan. At least for the moment I cannot think of any ver- 
biage that would make it more specific. 

Mr. Wirson. It is kind of like laws passed back some time ago about 
which many people complained that were written generally and much 
authority was delegated to administrative and executive agencies to 
be the judge, jury, and executioners, and we as lawyers do not believe 
in that sort of thing. We think the judge should not be the prosecutor 
and the jury all in one. 

Mr. Watrer. Any questions, Miss Thompson? 

Miss Tuompson. No. It is nice to see our former colleague here. 

Mr. Water. Mr. Hyde? 

Mr. Hype. It is a pleasure to see you back. I might say I think 
we on the Republican side have missed you as much as those on the 
Democratic side. 

Mr. Witson. I appreciate that. 

Mr. Hyper. I want to get your point of view on one thing. You 
made the statement, in response to some questions of Mr. Feighan, 
that you felt the Constitution had given Congress exclusive authority 
to act in certain fields and that in those fields acts of Congress should 
prevail. 

Mr. Wiuson. That is right. 

Mr. Hype. Where Congress has not been given the authority to 
act, the act is invalid anyhow, is it not? 

Mr. Witson. Under the old concept of the Constitution, yes. Under 
the new concept I doubt that. 
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Mr. Hype. I suppose this bill is directed to those areas where it is 
vague. I am just wondering, in view of the, shall we say, modern 
interpretation of the Constitution, I have the feeling you cannot get 
at what you are driving at with this legislation, because if your premise 
is correct—and I believe it is—that where the Federal Government 
has been given authority to act their authority in that field is exclu- 
sive, it is very, very probable that the Supreme Court is going to rule 
that if they can find room for Federal authority under the commerce 
clause or the general-welfare clause the Court will continue the rule 
it has by saying it does not apply because the Federal Government has 
been given the exclusive supliatite to act. It looks like the only way 
we will get around it is by clarifying the commerce clause and the 
general-welfare clause. 

Of course, you do have those gray areas such as, I suppose, the case 
in Pennsylvania. It is not clear under the Constitution that the Fed- 
eral Government has the exclusive right to enact legislation on treason 
and subversiveness. It may be in those gray areas this legislation 
would be helpful, but only in those gray areas. 

Mr. Wirson. That is what it is designed for. Where there is abso- 
lute and specific authority in the Federal Government this would not 
change the law. The States reserved all powers not granted in the 
Constitution. But we have come a long way from the old Jeffersonian 
doctrine, of which I am a proponent and advocate; and I do not say 
everything that has been done was bad; some was awfully good; but 
this does not tie the Supreme Court’s hands and does not change any- 
thing except to what the Constitution says, and that is that Congress 
should write the legislation and not the courts. By innuendo and 
otherwise courts have been taking a sideline in their opinions and 
knocking down State laws just because they are close to the fence, 
when it is not absolutely necessary. 

My thought is, and 1 think the thought of the authors of this bill 
and others who are interested in it—and do not believe there are not 
plenty of people interested in it—that since Congress is delegated the 
total and complete power to pass legislation, they should pass this 
legislation directing the Supreme Court that they cannot knock down 
State laws or eradicate State laws without a direct provision in the 
law allowing them to do so. 

I do not think we can anticipate that the Supreme Coutr will pay 
no attention to this law. The thing is to put it on the books. If they 
evade it, it is their responsibility. 

Mr. Hypr. Suppose the Court says the States have no authority 
under the Constitution when Congress acts? 

Mr. Wirson. You mean in the whole field? That is what they are 
holding now, that if Congress acts in any field, whether they cover 
that area or not, the right of the State legislature to act in that field 
is preempted by the Federal Government. 

Mr. Hype. In other words, they say if Congress‘chooses to act in a 
certain field it is exclusive in that field ? 

Mr. Wusson. That is the tendency, and that is what they have held, 
but I do not think the Constitution meant that. I do not think the 
States, when they reserved the power, intended any such thing to 
come to pass. I think this law would clarify the situation and I think 
we must presume the Supreme Court would follow the law. I do not 
think we can presume otherwise. 
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Mr. Watrer. The thing that disturbs me more than anything is 
the effect this legislation would have on statutes already on the books. 
As far as the future is concerned, I do not see too much difficulty, 
but how about the statutes that have already been enacted? How do 
we determine that direct and positive conflict ? 

Mr. Witson. I think that will be the main battle on this bill, but 
T think if you take that out of the bill you might as well quit the fight. 
I think that is one of the most important, if not the most important, 
thing in the bill. As you say, it can be done without legislation in 
the future if the Congress says, “This does not preempt the field 
except where specifically stated in the legislation.” 

Mr. Watrer. I am concerned with the same thing Mr. Hyde is. 
Suppose the legislature of a State enacts legislation that it is the 
prerogative of the Congress under the Constitution to enact. What 


happens ? 

Mr. Wutson. I think the power of the Federal Government is ex- 
clusive. I think they can strike down State laws where the Con- 
stitution has given Congress complete and unquestioned authority. 
I think the States are wasting their time if they enact legislation 
in those fields. But they hold now, in effect, that wherever Con- 
gress acts anywhere in a ‘field, that stops all State legislation. Cer- 

tainly that is not the concept of the Founding F athers. There were 
very serious questions raised, as you know, at the time about this thing. 

Mr. Watrter. Any further questions? 

Thank you very much. 

Mr. Witson. It certainly has been a pleasure, Mr. Chairman and 
members, to see you again. 

Mr. Smirx of Virginia. Mr. Chairman, we have, as I told you, 
several gentlemen here from long distances with reservations to 
leave, and I was trying to introduce ‘them to you in the order in which 
they have to go. Mr. John L. Davidson, Jr., assistant attorney gen- 
eral of the State of Illinois, has a reservation for 12:30, and I think 
it would be well to hear him next. 

Mr. Watter. Mr. Davidson, we will be very glad to hear from you 
at this time. 


STATEMENT OF HON. JOHN L. DAVIDSON, JR., ASSISTANT ATTORNEY 
GENERAL, STATE OF ILLINOIS 


Mr. Davinson. Mr. Chairman and members of the committee, my 
name is John L. Davidson, Jr. I am first assistant attorney gener: al 
of Illinois. I would like to speak very briefly in support of this 
proposed legislation. 

Others will discuss, I am certain, at greath length the relationship 
between this bill and the 10th amendment and the underlying his- 
toric concepts behind it. 

I would Vike to point out—I think Mr. Feighan has touched upon 
it—I think one of the most beneficial things this can possibly do is 
to light what Mr. Hyde has referred to as the gray areas. The 
growth of the doctrine of supersession by implication has resulted in 
an expanded field by which those affected do not know whether they 
should turn to the States or turn to the Federal Government. I 
refer particularly to the case of Z’erminal Railroad Association of 














56 EFFECT OF ACTS OF CONGRESS ON STATE LAWS 


St. Louis v. Brotherhood of Railroad Trainmen, reported in 318 
United States 1. In that particular case, railroad trainmen of the 
Terminal Railroad were forced to ride without any caboose in trans- 
fer operations across the Mississippi River. They complained to the 
Illinois Commerce Committee, and hearing was held, and it was deter- 
mined their health should be protected by requiring those transfer 
movements to have a caboose on them. An appeal was taken through 
the State courts and the supreme court of Thinois upheld it, but the 
Supreme Court of the United States said it was a question whether 
the safety acts had superseded, and granted certiorari, and finally, 
by a unanimous Court decision, affirmed the power of the State. 
There was never any conflict between the State rule and the Federal 
regulations in the area, but the question was the assertion that Con- 
gress had by implication preempted the field, so for 6 years those 
trainmen were left in doubt as to wherein lay the remedy. 

Another decision in Illinois, which for years has been the prime 
grain market of the worid, involved the right of the State to regulate 
warehouses. The decision in the case of Afunn v. Jllinois wpheld the 
right of the State to regulate warehouses. In the two cases, Rice v. 
Santa Fe Elevator Corporation (331 U.S. 218) and Rice v. Chicago 
Board of Trade (331 U.S. 247) the Court struck down State regula- 
tion not because the State regulation was in conflict with but had been 
superseded by Federal regulation. That involved such things as 
the mixing of grain, rebating of storage charges, maintenance of 
unsafe elevators, abandonment of service, filing and publication of 
rate schedules. They did leave to the States only these things: Ap- 
proval of contracts with warehouses and public utilities; approval 
and issuance of securities; and approval of contracts of warehouses 
with their affiliates. 

I submit to this committee that this legislation will make it unnec- 
essary to determine whether or not Congress has superseded the field 
in the absence of an express declaration. Obviously in those areas 
which are exclusively congressional, such as the regulation of money 
and coinage, States could never operate. But I am talking about 
fields where there is a right of Congress to legislate but nevertheless 
the States have not been denied that right and where Congress has 
gone in, so that a lawyer can look at the act and see there is no express 
supersession. It will make it clear whether the rights are State or 
Federal. 

Thank you, gentlemen. 

Mr. Watrer. The thing that disturbs me is that area where there 
is apparently joint jurisdiction. I am thinking of that Terminal 
Railroad case. There the Federal Government had authority under 
certain Federal statutes to deal with a part of this operation and the 
Supreme Court held the State had jurisdiction in another field. 
There you had divided jurisdiction. Is that not substantially right? 

Mr. Davipson. What they said in that case was that the Federal 
Government not having acted the States were free to operate but it 
took 6 years before there was a final determination. Had Judge 
Smith’s bill been a law there would not have been a basis on which 
they could argue. Highways is another field where there is lack of 
clarification. 

Mr. Water. Any questions? 
Thank you very much. 
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Mr. Suiru of Virginia. Mr. Chairman, Mr. John M. Dalton, at- 
torney general of Missouri, is here and he needs to get away at an 
early time. 

Mr. Watrter. We will be glad to hear you now, Mr. Dalton. 


STATEMENT OF HON. JOHN M. DALTON, ATTORNEY GENERAL OF 
THE STATE OF MISSOURI 


Mr. Darron. I am John M. Dalton, attorney general of Missouri, 
Jefferson City. 

The Attorneys General Conference have had this matter of the pre- 
emption doctrine under discussion and we are very much concerned 
with it because we think that the States are being reduced to more or 
less vassals and the Federal Government is being strengthened to an 
unusual degree. You call them gray areas, but T call them no man’s 
lands. We think this is definitely a step in the right direction if we 
can limit this preemption theory or doctrine which excludes the 
State entirely and yet we think there is no conflict where the suprem- 
acy clause of the Constitution would come in, and a lot of times the 
Federal Government will not do anything and the State will. 

We are very much concerned. We think this is a step in the right 
direction and will be helpful. 

Then we are concerned about the trend where administrative agen- 
cies are taking over the enforcement of a lot of laws we think belong 
to the State, and taking it way from our jurisprudence. 

Our primary concern for being here is that we thing this preemp- 
tion theory has broadened and it r certainly needs the attention of the 
Congress. We are not sure whether it will do what we want it to do, 
but we want to make a trial on it and certainly we are headed in the 
right direction. In a number of fields there actually is concurrent 
jurisdiction, I think. 

I think that concludes my statement. 

Mr. Hype. Mr. Chairman. 

Mr. Wa rer. Mr. Hyde. 

Mr. Hype. There is another phase of it that causes me some con- 
cern. Suppose you have regulatory statutes in which there are crim- 
inal provisions for a violation, statutes already on the books at both 
the State and Federal level. Where do our clients—speaking as a 
lawyer—stand? Under this bill the Federal law will not supersede 
or preempt a field unless it says so. 

Mr. Darton. There must be a positive conflict, otherwise if there 
is no inconsistency the State law would apply. Of course under the 
supremacy clause the Federal power, if in the proper field when 
it legislates, will take precedence. 

Mr. Hype. If the law contains a provision such as is contained in 
the first sentence of this bill, to the effect that no act of Congress shall 
be construed as indicating an intent on the part of Congress to oc- 
cupy the field in which it operates to the exclusion of all State laws 
on the same subject matter, as long as citizens comply with either one 
he is all right as far as any violations are concerned / 

Mr. Dauron. They probably could prosecute him anyway if there 
is no inconsistency. Of course the courts have been holding that if 
you have substantive legislation fairly complete that they can pre- 
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empt that field no matter if they touch on a lot of no man’s land or 
not. Where there are State statutes that cover a field not covered by 
Federal legislation, they ought to still be the law of the States. Other- 
wise you take all the law of the State and concentrate it in the Fed- 
eral Government. We are very much disturbed about the general 
trend. 

Mr. Hype. I am too. 

Mr. Datron. And we think this is a step in the right direction. It 
may not be the solution, but we thing this is a statement of the intent 
of Congress, that it did not intend to preempt the field. In remote- 
ness of time the Supreme Court might run away from that, when it 
gets a little remote. 

Mr. Hype. I am disturbed about the trend too, but the thing that 
bothers me is whether or not we might not be creating more difficulty 
by a bill such as this than we have at the present time. 

Mr. Darron. That I cannot say but I think this would help. We 
want to slow down the trend if we can. 

Mr. Hype. Thank you. 

Mr. Water. Of course I have had something to do with this prob- 
lem, having written the Walter-Logan Act which the President vetoed. 
I understand something about this problem. The thing that disturbs 
me about Judge Smith’s bill is, what about the legislation already on 
the statute books that does not contain that express intent on the part 
of Congress where there has been legislation by both the Federal and 
State Governments ? 

Mr. Darron. I think you will find a difference of opinion among the 
proponents of this bill on that question. Some may think it affects 
it. I rather question that it will. Frankly I think you will find a 
great deal of difference of opinion on that and I could not answer 
that. 

Mr. Watter. I have talked with my distinguished friend, Mr. Feig- 
han, on this for some time and we both concluded this would have no 
effect at all on existing legislation 

Mr. Daron. I might agree with you but there might be others who 
will not. 

Mr. Watrter. I hope I am wrong. 

Mr. Feranan. Along the lines our distinguished chairman was talk- 
ing, if this bill were enacted I do not see how you could clear any of 
the gray areas or no man’s land areas you referred to. 

Mr. Daron. Some of these gentlemen here, in our discussions, seem 
to think it will. 

Mr. Feiaguan. How? 

Mr. Darron. As it is after all a code in effect for construction by 
the Supreme Court, and that might be done in the future. I am not 
entirely in accord with that. I think it will have some bearing in 
the future but I am not too sure it will on any past legislation. 

Mr. Watrer. What would be the effect be if you struck everything 
on line 6 after the comma through the period on line 7? 

Mr. Watton. I would rather not answer that since this is Judge 
Smith’s bill. 

Mr. Waurer. Any other questions? 

Mr. Hype. One more question along the line touched on by the chair- 
man and Mr. Feighan. Do you think that possibly the second sentence 
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of the bill would at least help in the field of legislation already on the 
statute books? 

Mr. Dauron. It would help but what the Supreme Court would do 
with it, I would not want to hazard a guess. It would be a hazardous 
guess. 

I might say I practiced law with Orville Zimmerman, who was in 
Congress for 11 years. 

Mr. senleee. Fine. He was a good friend of ours. 

Mr. Sarru of Vi irginia. Mr. Chairm: in, Mr. Louis C. Wyman, attor- 
ney general of the State of New Hampshire, has had some trouble 
with the Nelson case. I would like to call him as the next witness. 

Mr. Watrer. All right, Mr. Wyman. 


STATEMENT OF HON. LOUIS C. WYMAN, ATTORNEY GENERAL OF 
THE STATE OF NEW HAMPSHIRE 


Mr. Wyman. Mr. Chairman and members of the committee, my 
name is Louis C. Wyman, attorney general of New Hampshire. I 
am a member of the executive committee of the attorneys general 
conference and a member of the special committee on subversive 
activities. 

For some 30 States I have filed a brief as amicus curiae in the case 
of Commonwealth 7 Pennsylvania v. Steve Nelson on the doctrine 
of supersession. I was joined in that by the States of SRE 
Michigan, Ohio, and I believe Pennsylvania is very much in the pic 
ture. I would like to offer a copy of that brief, which I believe is 
reasonably detailed on some of these questions of supersession. 

Also at this time, with great respect for Judge Smith and after 
having discussed the question with people who know more about it 
than myself, I would like to offer for the consideration of the com- 
mittee an amendment to H. R. 3 which I hope will help perhaps in 

‘asting some light on the so-called gray areas that Congressman 
Hyde has been talking about. 

‘(The amendment referred to is as follows :) 


(H. R. 3, 84th Cong., 1st sess. ] 


A BILL To establish rules of interpretation governing questions of the effect of Acts of 
Congress on State laws 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no future Act of Congress shall be 
construed as indicating an intent on the part of Congress to occupy the field in 
which such Act operates, to the exclusion of any State laws on the same sub 
ject matter, unless such Act contains an express provision to that effect. Even 
with such express provision no future Act of Congress shall be construed as 
invalidating a provision of State law which would be valid in the absence of 
such Act unless there is involved a power expressly granted to the Federal 
Government by the Constitution of the United States. No prior Act of Congress 
shall be construed to supersede State laws by implication unless there is a 
direct and positive conflict between an express provision of such Federal Act 
and such provision of the State law so that the two cannot be reconciled or 
consistently stand together. 

Mr. Wyman. The principal criticism that has some validity that 
has been offered by people in opposition to this legislation seems to be 
that in order to be sure concerning the question of the retrospective 
applicability it will be necessary to go over all the legislation on the 
books and make sure this act does not do something Congress in 
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previous years would not have intended to do had they had it before 
them at that time. 

This amendment does not change the substance of H. R. 3. How- 
ever, it does do three things. 

First, it suggests that IL R. 3 applies only in requiring an express 
statement that any law Congress passes in the future shall not super- 
sede State law, that it shall have future application, and there has been 
inserted the word “future” prior to “Act of Congress” in line 3 of the 
bill as printed. 

It then says that even with such express provision no future act 
of Congress shall be construed as invalidating a provision of State law 
which would be valid in the absence of such act unless there is involved 
a power expressly granted to the Federal Government by the Con- 
stitution. 

I would like to make it very clear that I believe that history and 
all of the things which we learn both in schools and in life indicate 
that this is a partnership we live under, a partnership between the 
Federal Government and the people in the States, and actually the 
people made the Federal Government by the contract t called the 
Constitution. 

My particular specialty, and one I certainly do not want to get out 
of in testifying before you, is in the field of subversive e activities, and 
I feel that’ when there is a fire it is not just up to dad, the Federal 
Government, to put out the fire; that the States, the mother and chil- 
dren and people, ¢ certainly have a right to put out the fire too. 

On the question of whether, when the Constitution gives to the 
Federal Government a number of express powers, they are exclusive 
per se, I differ materially. I do not believe the mere recitation in the 
Constitution that C ongress shall have certain specific powers means 
that the minute Congress passes an act in those fields it supersedes 
every State law merely because Congress has acted. I do not think 
the decisions of the Supreme Court hold that. I think it is only when 
the judiciary finds that the language and all the plan of the legislation 
was such as to indicate that the C ongress intended that it should super- 
sede that they hold Congress has abrog: ited State law in the same field. 
I think it is true in the field of interstate commerce and in the field of 
labor relations, which are the principal fields in which there have been 
these so-called decisions of supersession by acts of Congress. 

The question of what this legislation would do to prior acts, I hope 
can be answered by the third sentence of this amendment. As Mr. 
Dalton has said, there is a question of how far Congress, acting in 
1955, can limit the scope of an act passed in the 80th or 81st Congress. 
It is reasonably clear that the third sentence of this amendment makes 
commonsense, and after all that is the basic purpose of all this legisla- 
tion. It says: 

No prior act of Congress shall be construed to supersede State laws by impli- 
cation unless there is a direct and positive conflict between an express provision 
of such Federal act and such provision of the State law so that the two cannot be 
reconciled or consistently stand together. 

As a matter of fact, that last sentence to a certain extent merely 
spells out a rule of judicial construction. Nevertheless, it makes it 
clear that the present Congress intends that attempting to reconstruct 
what was the intent some years ago will be strictly construed. I think 
that is as far as you can go in attempting to make this act which you 
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have before you now applicable by way of reconstruction to previous 
legislation. 

Mr. Watrer. Is that not merely a statement of existing law ? 

Mr. Wyman. I think it is more than that because I think it shows 
that this Congress does not intend that the broad doctrine of super- 
session by implication should be held merely because Congress has 
legislated in a field in which it is empowered ‘by the Constitution. I 
do not think C ongress can legislate exc ept in the fields in which it was 
specifically gr anted power under the Constitution. 1 think articles 
1X and X of the Constitution are very clear that the powers not 
expressly granted to the Federal Government are reserved to the 
States. Congress comes in through the commerce clause and the 
general welfare clause, and when Congress legislates outside of those 
fields I think you will find they cannot supersede State law. 

Mr. Hype. Mr. Chairman. 

Mr. Waurer. Mr. Hyde. 


Mr. Hype. There is no express provision in the Constitution with 
respect to the power to control or regulate, if you please, treason or 
subversive activities. The Constitution, of course, did make a defini- 
tion of treason, but outside of that is not the Constitution silent on 
the power to act in that field, and yet will you say, as you have just 
indicated, that because that power was not expressly given to the 
Federal Government that the Congress does not have the right to act 
in the field of treason / 

Mr. Wyman. As far as that concept known as the United States 
of America is concerned, it does. Section 6 of article I says, in talk- 
ing of our Congressmen and Senators, that they “shall in all cases, 
except treason, felony, and breach of the peace, be privileged from 
arrest during their attendance at the session of their respective Houses, 
and in going to and returning from the same.” 

( ‘onceivably one can be an enemy to each of the separate sovereign 
States. I think it is very clear that no act of Congress can supersede, 
even expressly, the right of each sovereign State to pass its own treason 
law and subversive activities laws, even to the extent that the States 
want to fix tougher penalties, because the act of attempting to over- 
throw the Federal Government must occur in a State or Territory. 

Mr. Hyper. You have stated that Congress has exclusive power to 
act in cases of treason where it is treason against the United States; 
have you not? 

Mr. Wyman. I do not think I said “exclusive.” It has the power 
to legislate; yes. 

Mr. Hype. State statutes, such as the P ennsylvania statute and what 
is known as the Ober law in Maryland, set up criminal penalties for 
subversive activities against the United States. 

Mr. Wray. Yes. 

Mr. Hype. Is that not what Nelson was prosecuted for in Penn- 
sylvania ? 

Mr. Wyman. In part. He was indicted on several counts in the 
indictment. Some were for attempting to overthrow the Common- 
wealth of Pennsylvania and some were for attempting to overthrow 
the United States, and the Supreme Court of the United States said 
it was only the charges of attempting to overthrow the United States 
with which they were concerned. I believe very strongly that the 
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Federal Government cannot exclusively legislate to provide that no 
State shall make it treasonable to attempt to overthrow the United 
States within their jurisdiction. 

Mr. Hype. This bill would apply only where the place the treason- 
able act is committed is a gray area ? 

Mr. Wyman. I do not believe there would be a gray area if this 
legislation as amended becomes law, and I do not think the objections 
of. the Department of Justice can hold water against this legislation 
in its amended form. This says if you want to supersede a State 
law in the future you will have to say so, and when you say so you 
have to be pretty careful. You would want to be very careful before 
you put in such a provision in the future anyway. It provides further 
that no prior act of Congress shall be construed to supersede State 
laws by implication unless there is a direct and positive conflict 
between an express provision of such Federal act and such provision 
of the State law so that the two cannot be reconciled or consistently 
stand together. 

Mr. Hype. Well, then, you do concede, though, that there is an area 
here between the white of exclusive State jurisdiction and the black 
of exclusive Federal jurisdiction, where both can enter? 

Mr. Wyman. That is so, sir. 

Mr. Hype. That is what I meant by the gray area. 

Mr. Wrman. Not only is there that gray area in the powers which 
are not contained in the list which appears in the Constitution in 
section 8, where it says the Congress shall have power to lay and 
collect taxes, and so forth, but there are also other provisions con- 
cerned with the general welfare, and so forth, that you are familiar 
with. That means Congress can supersede the field if it wants to, 
but unless it says so it does not do so. That only is sensible. We 
ae to advise our people in the States. We have to interpret the 
aws. 

Ever since the earliest days of judicial interpretation in this country 
it has been the law that a person may commit a crime which is a 
crime against the Federal Government and a crime against the State 
government, in the same act. That has been true in counterfeiting. 
It has been true in the exercise of police powers of the States. There 
are lots of fields like that. 

Mr. Watter. Such as prohibition and kidnaping. 

Mr. Wyman. That is right. In that sense I believe that this bill 
as amended is a highly salutary, very advantageous and helpful thing 
to lawyers and to people and to future Congresses, when they start 
legislating in a field which obviously is going to touch upon State 
legislating. It will be very helpful. 

So far as construction in the past is concerned, I agree with the 
chairman that the last sentence in substance merely is a caution—an 
expression—an indication of legislative intention to the judiciary that 
if you are going to go about and take a past act and interpret it as 
superseding State laws then you must find a direct and positive con- 
flict between the two. That is nothing more than I believe should be 
found, in any event. 

Mr. Watrer. Mr. Feighan? 

Mr. FeicHan. No questions. 

— Watrter. Any questions, Mr. Chelf, Miss Thompson, or Mr. 
yde? 
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Mr. FrieHan. I have justi been reading quickly this last sentence 
again. I wonder if we are not invading the jurisdiction of the courts 
by laying down for them a rule of interpretation. 

Mr. Wyman. I do not believe so, sir. I considered that at length in 
previous weeks. I have known about this bill for 2 years now. 

This is a matter in which I believe it would be helpful to the court 
to have an indication from Congress that you do not want them to 
find this doctrine of supersession by implication unless there is a direct 
and positive conflict so that the two cannot stand together. That is 
only elemental States’ rights, and I believe it is very important to the 
States that that should be the law. If Congress wants to supersede 
in the future it should say so expressly. 

Mr. FeicHan. But are we making this the law? In other words, if, 
as we are doing here, we tell the courts what the sense of Congress is, 
if they choose to disregard it nothing could be done, because in their 
field of decisions they are supreme. 

Mr. Wyman. That is correct, if they choose to disregard it. But I 
do not think they would choose to disregard it. That is true if the 
courts wish to disregard it and the Supreme Court goes along with it; 
that is the law, until either a constitutional amendment or a change 
by Congress, which, under the Constitution, must be future—it cannot 
be ex post facto. 

Mr. FrigHan. Thank you. 

Mr. Watrer. General, on the last line of your proposed amendment 
you use the language “consistently stand together,” and that is used in 
Mr. Smith’s bill. Are those words of art that have been interpreted ? 
I do not know what “consistently” means. 

Mr. Wyman. May I say this with all due respect, sir: I did not 
ish to usurp Congressman Smith’s bill. I tried with other gentle- 
men to put together a bill which would obviate the objections of cer- 
tain departments of the Federal Government and also accomplish 
the purposes which I know Congressman Smith feels so strongly about. 
The words “consistently stand together” were in H. R. 3. 

Mr. Water. Yes. 

Mr. Wyman. They were left. So far as I know they are not any 
particular words of art, but Congressman Smith may have reasons, 
with which I am not familiar, for the use of the words “consistently 
stand together.” 

Mr. SmitH. May I interpolate there? 

Mr. Waurter. Yes, sir. 

Mr, Smitu. That was prepared by the drafting service. Whether 
they had any construction of those words I do not know. I can ascer- 
tain that. 

Mr. Watrer. It looks like an open invitation to litigation, with that 
language. 

Mr. Smiru. I do not know that the legal profession has ever ob- 
jected too much to invitations of that kind. 

Mr. Wyman. I would think, Mr. Chairman, you could put a period 
after “reconciled”. 

Mr: Water. Yes, sir. 

Mr. Wyman. Without getting into that. 

Mr. Waurer. You see, with “reconciled” and “consistently stand 
together” in the same sentence, the Court. of course would find that 
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they mean two different things; otherwise, Congress would not have 
used them. 

Mr. Wyman. Used them twice; that is right. 

Mr. Watrer. Yes. Thank you very much, General. 

Mr. Wyman. Yes, sir. 

Mr. Smrirxu. Mr. Chairman, I should like to introduce Thomas B. 
Gay, of Richmond, of the firm of Hunton, Williams, Gay, Moore & 
Powell. 

Mr. Water. I have had the pleasure of meeting Mr. Gay before. 

Mr. Smrru. I know you have. 

Mr. Water. It seems to me we had some very interesting litigation 
at one time. 











































STATEMENT OF THOMAS B. GAY, OF THE LAW FIRM OF HUNTON, 
WILLIAMS, GAY, MOORE & POWELL, RICHMOND, VA. 


Mr. Gay. Yes; we did, Mr. Chairman. 
Being rather a garden variety of lawyer, I feel somewhat out of 
place appearing here in the presence of so many attorneys general. 
T will contribute what I can to this very important and it seems to me— 
I am sorry to say—difficult problem. 

My name is Thomas B. Gay. I am a member of the law firm of 
Hunton, Williams, Gay, Moore & Powell with offices in the Electric 
Building, Richmond, Va. 

By way of qualifying myself to appear here, Mr. Chairman, if I 
may I should like to say I am a past president of the Bar Association 
of the City of Richmond and of the Virginia State Bar Association. 
I was State delegate from Virginia in the house of delegates of the 
American Bar Association for 12 years, and served as chairman of that 
body for 3 years. I also acted as chairman of the association’s com- 
mittee on jurisprudence and law reform and in that capacity have pre- 
viously appeared before this committee. I am also a member of the 
Bar Association of the City of New York, of the American Law 
Institute, and the American Judicature Society. 

Mr. Watrer. If I may be permitted, I will add: Recognized as the 
leading lawyer in Virginia. 

Mr. Gay. Thank you, Mr. Chairman. 

I appear before the committee for the purpose of advocating favor- 
able action upon H. R. 3. Its purpose is to terminate the practice of 
excluding by judicial implication State action in the field of legislation 
where the States may act only so long as the Congress has seen fit 
not to legislate, by requiring that if the Congress desires to accomplish 
that result its purpose shall be expressly stated. 

The need for this reform is found in the decisions of the Supreme 
Court holding invalid State laws which have been thought to offend 
constitutional concepts of Federal supremacy, solely because they 
regulate or deal with affairs affecting national interests in fields where 
the Congress has also asserted its authority by regulatory legislation. 

In a decision by Mr. Justice Swaine in 1872, in Ex Parte MeNiel 
(80 U. S. 236), involving the constitutionality of a statute of the State 
of New York respecting pilotage regulations, the Supreme Court said, 
and I give this quotation—it is academic to all lawyers, but I think 
it might clarify the thinking of this committee as to the field with 

which we are really concerned in this matter— 
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In the complex system of polity which prevails in this country the powers of 
government may be divided into four classes: 

Those which belong exclusively to the States. 

Those which belong exclusively to the National Government. 

Those which may be exercised concurrently and independently by both. 

Those which may be exercised by the States, but only until Congress shall 
see fit to act upon the subject. * * * 

Though roughly eroded by Federal encroachment, both legislative 
and judicial, the first category may still be identified with a few ob- 
vious examples. The States may still feel safely assured of their 
exclusive power to tax local activities, to police their citizens, and to 
define voting requirements for State elections. Where they do not 
violate other constitutional prohibitions, the States when acting in 
these fields are protected from Federal encroachment by constitutional 
barriers. 

The States may not complain of Federal legislation in the second 
category for this involves areas of activity from which the States are 
constitutionally excluded by article I, sections 8 and 10, of the Consti- 
tution. Typical examples include the coinage of money, foreign af- 
fairs, and patent regulation. 

It has been authoritatively stated that the third category should be 
more properly characterized as the “coordinate” powers. In this area 
each governmental system may act despite the activity of the other 
in the same field. Coordinate prohibitions of State and Federal crimi- 
nal codes offer the best illustration of these powers. For example, a 
violation of the White Slave Act may also amount to a breach of State 
laws dealing with prostitution. 

It is the fourth category to which H. R. 3 is directed. Here both 
governmental systems are found acting, but the extent to which the 
States may act depends upon the will of Congress. In this area lie 
matters which are ordinarily of both national and local concern. 
Included, for example, are all the activities which affect interstate 
commerce. National supremacy is recognized, but until Congress has 
acted in a particular field in a fashion “which indicates a purpose to 
appropriate that field for exclusive Federal control the States may 
also act. 

When the purpose of Congress to exclude all State control in a 
particular field is expressly announced, there is no problem and the 
course of the courts is clear—they should give no effect to State laws 
which seek to regulate in fields where Congress has asserted its exclu- 
sive right to control. But where Congress, when acting in some field 
of both national and local interest, does not indicate expressly whether 
the States may continue to regulate in that field and, if so, to what 
extent, this limitation must be implied. 

In numerous decisions the courts have sought to determine this limi- 
tation. The nature of the Federal legislation, the extent to which 
Congress has sought to regulate, the compatibility of existing State 
laws, and numerous other factors have all furnished the sought- for 
implication of what Congress intended. Because these judicial pro- 
nouncements measure—and this is the real gravamen of this matter— 
because these judicial pronouncements measure the extent of State 
sovereignty, it certainly seems desirable to do away with the doctrine 
of implied preemption and to provide that Congress state expressly 
its purpose and intent as to the effect of Federal. legislation on State 
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laws and authority in the same field. H. R. 3 seeks to accomplish this 
by providing that no intent to preempt shall be implied where that 
purpose is not expressly stated. 

The need for some such standard can best be shown by a review of 
significant cases dealing with implied preemptions. 

I shall not detain the committee in a review, except a few which 
seem to me to point the issue clearly. 

The problem is typically illustrated in Cloverleaf Company v. Pat- 
terson (315 U. S. 148), in which an Alabama statute authorizing the 
seizure of unfit packing stock, from which restored butter is manu- 
factured, was invalidated on the theory that, when Congress adopted 
a provision of the Revenue Code authorizing Federal inspection and 
control of the manufacture of restored butter, it impliedly intended 
to oust State regulation. This result was reached although the Fed- 
eral act made no provision for the seizure of unfit packing stock and 
it was in evidence that once the butter had been restored it was very 
difficult to tell whether any of the packing stock used was unfit. 

I will not quote from the decision. Mr. Justice Stone, with Mr. 
Justice Frankfurter concurring, vigorously dissented on the ground 
that a congressional purpose to free from regulation, State and Na- 
tional, a substance so obviously requiring control, should not be lightly 
inferred or implied. 

The courts have been called upon to deal with this question in a 
variety of fields, such as commerce, customs, shipping, rate regula- 
tion, subversive activities, and labor relations. The latter—and I am 
no labor lawyer—has been a prolific source of litigation on the subject, 
and clearly illustrates the urgency of the need for remedial legislation. 

In 11 recent instances the Supreme Court has had occasion to con- 
sider whether the Taft-Hartley Act or its predecessor, the Wagner 
Act, so occupied this field as to displace State laws on the subject. In 
5 cases the State laws were upheld; in 6 cases that particular field 
was held to have been preempted by the Federal act. Wisconsin stat- 
utes dealing with mass picketing and intermittent work stoppages 
were sustained in Allen-Bradley Local v. Wisconsin Board (315 U.S. 
740), and in Jnternational Union, U. A. W. v. Wisconsin (336 U. S. 
245) ; a Wisconsin statute making it a misdemeanor for public utility 
employees to strike was upheld in Amalgamated Association of 
S. E.R. and M. C. Employees v. Wisconsin Board (340 U.S. 383); a 
Wisconsin statute requiring a two-thirds vote for a maintenance-of- 
membership clause in collective agreements was upheld in Algoma 
Plywood Company v. Wisconsin Board (336 U. 8. 301); and in the 
recent case of United Construction Workers v. Laburnum Construc- 
tion Corporation (347 U.S. 656), it was held that the Labor Relations 
Act did not preempt the field so as to prevent a Virginia court from 
awarding damages for tort liability incurred in the course of a labor 
dispute. 

On the other hand, in Hil] v. Florida (325 U.S. 538), a Federal act 
was held to have displaced a Florida statute requiring registration of 
labor organizers. The decision in Bethlehem Steel Company v. New 
York Board (330 U.S. 767), invalidated a New York statute recog- 
nizing a foreman’s union contrary to the policy of the National Labor 
Relations Board. A Wisconsin statute prescribing the method for 
determining the representative bargaining unit was held void in 
La Crosse Telephone Corporation v. Wisconsin Board (336 U.S. 18). 
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In Plankington Packing Company v. Wisconsin Board (338 U. S. 
953), a Wisconsin statute defining unfair labor practices was set aside 
in a per curiam decision. And in Garner vy. Teamsters Union (346 
U. S. 485), the Pennsylvania courts were held to have been relieved 
of their injunctive powers in labor disputes which come within the 
scope of the Federal act. 

The most recent consideration of this subject has arisen in connec- 
tion with the Smith Act, defining sedition against the United States 
and prescribing punishments therefor. In Commonwealth v. Nelson, 
to which Mr. Wyman referred, 104 Atlantic 2d 133, the Supreme Court 
of Pennsylvania held invalid the Sedition Act of that State on the 
ground that it was superseded by the provisions of the Smith Act, 
while in Nelson v. Wyman (105 Atlantic 2d 756), the Supreme Court 
of New Hampshire took a contrary view, holding that there was noth- 
in the Smith Act to preclude legislation on the same subject matter, 
because there was no “clear and manifest purpose of Congress” to 
inhibit similar legislation in this field. 

Thus it may fairly be said that a large element of uncertainty is 
found in the decisions of the courts, State and Federal, in determinin 
whether or not a particular act of the Congress has in fact preempte 
a particular field of legislation; indeed, an analysis of the cases will 
show that individual judges by concurring and/or dissenting in par- 
ticular cases manifest a lack of pattern in the formulation of their 
conclusions. 

I will digress for a moment to point out that in the Cloverleaf case 
it was a 5-to-4 decision; in the Allen-Bradley case the decision was 
unanimous; in the Auto Workers’ case it was a 5-3-1 decision; in the 
Algoma case it was a 7-to-2 decision; in the bus management case it 
was a 5-to-3 decision; in the Laburnum case, which came up from Vir- 
ginia, it was a 6-to-2 decision, and Justice Jackson was absent; in Hill 
versus Florida it was a 6-to-3 decision; in the Bethlehem Steel case 
it was a 6-to-3 decision; in the Plankington case it was a per curiam 
decision; and in the Garner case it was a unanimous decision. 

No sure standard can therefore be deduced from the decisions b 
which to measure what may have been the intent of Congress with 
respect to State regulation in a particular field when Congress under- 
takes to regulate in that same area. Without such a standard the 
boundaries of State sovereignty are left unnecessarily fluid and in- 
distinct. This unsatisfactory situation can only be corrected by 
eliminating completely the doctrine of preemption by implication as 
announced in the decisions of the courts and substituting the unequi- 
vocal standard of expressed congressional intent as contemplated by 
H. R. 3. 

By requiring that its purpose to preempt a particular field be ex- 
pressly stated, Congress will not thereby limit its own constitutional 
powers. It will only eliminate the uncertainties of what may be con- 
sidered the constitutional boundaries of States’ powers. And by re- 
placing the opinions of the courts concerning what they may believe 
to have been the intent of Congress with a clear expression of what 
Congress actually intended, H. R. 3 should encourage greater care 
and planning in drafting Federal laws and afford legislators a clearer 
understanding of the effect upon local government of any proposed 
legislation. 
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I should like to add to that, Mr. Chairman and members of the com- 
mittee, that I have just seen this morning this proposed amendment 
that Mr. Wyman has suggested for the pending bill. It seems to me to 
meet much of the uncertainty and doubt that might arise had the 
original text been enacted. The first two sentences deal with the 
future. The last sentence deals with the past. 

Mr. Chairman, if I may say so I think your concern over the use of 
the words “reconciled or consistently stand together” may not be well 
founded, because that is the exact language of the Supreme Court 
itself in Sinnot v. Davenport (22 How ard 2927), in which Mr. Justice 
Frankfurter took as his text for the most Alutctiating and exhaustive 
analysis of cases which he made in his dissent in the Cloverleaf case, 
315 U.S 

Mr. Warrer. 315 U.S., what page? 

Mr. Gay. 148. 

Mr. Water. That is why I asked whether or not they were words 
of art. I assumed that they were. Of course, if they have been inter- 
preted judicially it would be well to leave them in. 

Mr. Gay. That is ex: actly what the Court used. That sentence in 
every substantive sense is what was used by the Court in the Sinnot 

case, which Mr. Justice Frankfurter really used as the text of his 
dissent. He quoted from 15 or 20 prior Supreme Court decisions to 
support his view that that had been the judicial policy of the Court. 

Thank you. 

Mr. Hype. What was the citation of the Sinnot case? 

Mr. Gay. 22 Howard 227. 

Mr. Waurer. Are there any questions ? 

Mr. Gay, we have been very happy to have you here. Your state- 
ment is a very illuminating one and we appreciate it very much. 

Mr. Hype. There is one thing that has been bothering me. I have 
not had a chance to try to digest this suggested amendment of Mr. 
Wyman’s, but in the original Dill you rec: ‘all you had two sentences; 
the first one providing that no act shall be construed as deducing the 
intent of Congress to act exclusively unless there is an express pro- 
vision—— 

Mr. Gay. Yes, sir. 

Mr. Hype. And the second sentence saying it should not be con- 
strued as invalidating a provision of the State unless they cannot 
be reconciled and stand consistently together. 

The thing that has been puzzling me is why we need the second sen- 
tence, particularly as it applies to this fourth class of cases you indi- 

cated in your st: itement, to which you referred in your statement ? 

You see, under the first sentence unless Congress expressly says it is 
exclusive, then the States have the authority to act, do they not? 

Mr. Gay. Yes. 

Mr. Hype. Why would you need that second sentence ? 

Mr. Gay. What I had assumed was in Judge Smith’s mind was that 
the first sentence of his act really intended to relate to future legisla- 
tion, because it is a very rare thing that you will find in an act of 
Congress any such statement as is contemplated by the last phrase of 
the first sentence of his draft of the bill. I had assumed, without dis- 
cussing the matter with him, that the first sentence was intended to be 
prospective in its relations, whereas the latter sentence was to be what 
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would not normally be held to be the intent of the act, retroactive in 
its application. 

Mr. Hybr. Thank you. 

Mr. Gay. Thank you, gentlemen. 

(The following is an additional statement submitted by Mr. Gay :) 


Hunton, WrILiiAMs, Gay, Moore & POWELL, 
Richmond, Va., July 19, 1955. 
Re H. R. 3. 
Hon. DEWIrr 8S. Hype, 
United States House of Representatives, Washington, D. C. 
Deak MR. Hype: I have been so much occupied with pressing matters since 
my appearance before the subcommittee of the Judiciary Committee of the 
House on July 12 in support of H. R. 3 that I have not had an opportunity sooner 
to prepare and send you a brief supplemental statement embodying my views on 
the constitutionality of the bill. 
I enclose such a statement herewith and beg to advise that you are at liberty 
to make it a part of the record should you so desire. 
With expressions of my high esteem, believe me, 
Sincerely yours, 
THomas B. Gay. 


SUPPLEMENTAL STATEMENT OF THOMAS B. GAy CONCERNING CONSTITUTION ALITY 
or H. R. 3 


I have been asked to supplement the statement which I made at the hearing 
on July 12, 1955, concerning H. R. 3 by a brief discussion of its constitutionality. 
I shall do so in connection with the redraft of the bill submitted at that time 
by Mr. Louis C. Wyman, attorney general of New Hampshire. 

I shall also preface my discussion by pointing out what I sought to stress 
in my prior statement—that H. R. 3 will be operative, if enacted into law, in 
those fields where the power of the States to legislate may be exercised only 
until the Congress sees fit to act upon the same subject. Such an act will have 
no effect upon legislation in fields where, under the Constitution, the power to 
legislate may be exercised (1) exclusively by the Federal Government or (2) 
exclusively by the States or (3) by both State and Federal Governments con- 
currently and independently of each other. As thus understood, no sound con- 
stitutional objection can be urged to the passage of the bill. 

As redrafted, the first sentence of the bill relates solely to future acts of the 
Congress. It provides that they shall not “be construed as indicating an intent 
* * * to occupy the field in which such Act operates, to the exclusion of any 
State laws on the same subject, unless such Act contains an express provision 
to that effect.” 

The foregoing provision really presents no constitutional question. It merely 
prescribes a rule of construction of future legislation which the Congress may 
retain or repeal at will. Until repealed it would confine the so-called preemption 
doctrine as now established by the courts to enactments in which the Congress 
specifically declares its intention to supersede State laws on the same subject. 
In the absence of such direction the courts would be required to hold that State 
legislation, not in conflict, should not be held invalid or superseded merely 
because Congress has also legislated in the same field. Thus decisions implying 
Federal “occupation” of a particular field because of (i) the failure of Congress 
to authorize the States to act in the same field (Walling v. Michigan, 116 U. 8. 
446), or (ii) the enactment by Congress of a comprehensive and integrated 
system of regulation precludes the exercise of concurrent authority by the States 
(Southern Railicay v. Reid, 220 U. S. 424), would no longer be controlling. 

The second sentence of the bill also prescribes a rule of construction for future 
legislation which Congress may retain or repeal at will. So long as the act 
remains in force it presents no constitutional question. It merely declares that 
unless there is involved a power expressly granted to the Federal Government 
by the Constitution of the United States, no future act of Congress shall be 
construed as invalidating a State law if that law would be valid in the absence 
of such Federal act, even though Congress shall have otherwise expressly provided. 

The supremacy clause of the Constitution providing that “* * * The laws made 
in pursuance thereof * * * shall be the supreme law of the land” is therefore 
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not violated or offended. Indeed, an expression of congressional intent to 
occupy or preempt such a field would be more surplusage. 

The second sentence of the bill may very well be held to apply. however, to 
those fields where the courts have heretofore held that an act of Congress is 
supreme because related to a matter of paramount national interest, or requiring 
a uniform national system of regulation. Since legislation of this nature does 
not necessarily fall within the scope of the supremacy rule above mentioned, there 
would seem to be no sound constitutional objection to the application of the 
rule of construction provided in this sentence of the bill. 

The third and last sentence of the bill provides that— 

“No prior Act of Congress shall be construed to supersede State laws by 
implication unless there is a direct and positive conflict between an express 
provision of such Federal Act and such provision of the State law so that the 
two cannot be reconciled or consistently stand together.” 

This provision prescribes a rule of interpretation for prior acts of Congress. 
The language is taken almost verbatim from the decision in Sinnott v. Davenport 
(22 How. 227) and therefore merely adopts for the future by legislation a rule 
of interpretation which the courts for many years regarded as a canon of con- 
struction in such matters. This doctrine has undergone considerable judicial 
erosion in recent decisions, however, so that a “direct and postive” conflict 
would not now appear to be necessary in order to preclude State action in 
a field in which they may legislate until Congress has seen fit to regulate. Cases 
arising in the field of labor-management relations, to which I referred in my 
previous statement, make this quite evident, while the decisions reviewed in 
the dissenting opinion of Mr. Justice Stone in Cloverleaf Co. v. Patterson (315 
U. S. 148), to which I also referred, fully warrant the attempt to restore by 
legislation the “direct and positive” rule of construction formerly employed by 
the courts. 

I am informed that unconstitutionality of the bill has been urged by its 
opponents upon the grounds that it is repugnant to the supremacy clause of the 
Constitution and that it would usurp judicial functions. Neither of these objec- 
tions seems to me well founded. 

The supremacy clause (art. V, sec. 2) applies only to acts of the Congress 
relating to matters over which the Federal Government is given exclusive 
control by article I, section 8, or which are prohibited to the States under 
article I, section 10. It has never been interpreted as preventing the States 
from legislating in respect to matters over which there is concurrent jurisdic- 
tion, or in respect to which the States may legislate until Congress has occupied 
the field. The bill therefore provides that, when construing congressional 
legislation in these fields, the courts shall not infer a congressional purpose 
to preempt but shall recognize the validity of State legislation unless the con- 
gressional act in question shall otherwise expressly so provide. Indeed, the 
supremacy rule is expressly recognized in the second sentence of the bill by 
the provision that if there is involved a power expressly granted to the Federal 
Government, a declaration in a particular act that it shall not supersede State 
laws on the same subject shall be unavailing. 

Nor may it tenably be contended that the bill usurps the judicial function of 
interpretation. It is well established that, in enacting a statute, any legislative 
body may expressly define the meaning of the terms it uses, and, if subse- 
quently construed by the courts in a manner with which the legislature is not 
in agreement, it may enact a law correcting judicial interpretation of a prior 
statute. When prospectively applied so as not to affect vested rights, such 
statutes have uniformly been upheld by the courts (Sutherland in Statutory 
Construction, 3d edition, vol. 2, sec. 1004, p. 323). 

In Stockade v. Insurance Co. (87 U. 8. 323) the Court held that a section of 
an act of 1870, construing certain sections of the internal revenue law of 1864 
to extend the tax to the year 1870 was valid, and not a legislative attempt to 
exercise the judicial power of interpretation. In delivering the opinion of 
the Court, Mr. Justice Miller said: 

“Both in principle and authority it may be taken to be established, that a 
legislative body may by statute declare the construction of previous statutes so 
as to bind the courts in reference to all transactions occurring ajter the passage 
of the law, and may in many cases thus furnish the rule to govern the courts 
in transactions which are past, provided no constitutional right of the party 
concerned is violated” (p. 331). [Emphasis supplied. ] 

The foregoing language would seem particularly apposite to the last sen- 
tence of the bill and clearly establishes its constitutionality. 
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With great deference, therefore, to the views of those who entertain a_con- 
trary opinion, it seems to me that there can be no substantial basis for contend- 
ing that H. R. 3 is open to constitutional objection. 

Mr. Smirn. Mr. Chairman, Mr. James Windham, the assistant 
attorney general of South Carolina, is here. 

Mr. Watrer. Yes, sir. Will you identify yourself for the record, 
please. 


STATEMENT OF JAMES M. WINDHAM, ASSISTANT ATTORNEY 
GENERAL, STATE OF SOUTH CAROLINA 


Mr. Winpuam. I am James M. Windham, assistant attorney gen- 
eral for South Carolina, assigned as general counsel for the South 
Carolina State Tax Commission, with offices in Columbia, S. C. 

First, may I thank you for the opportunity accorded me as a rep- 
sentative of the State of South Carolina to appear here before your 
honorable body. The attorney general, the Honorable T. C. Callison, 
expresses his regreats that because of previous business commitments 
he is unable to attend this he: aring. 

My statement shall be short, and I shall seek not to delay this hear- 
ing by a protracted discussion of legal decisions with which this sub- 
committee, I am sure, is familiar. 

The aims and purposes of H. R. 3, as expressed so eloquently by its 
author, the Honorable Howard W. Smith, of Virginia, in his speech 
before the House of Representatives on Thursday, January 6, 1955, 
and carried in the Congressional Record, are indeed most laudable, 
and I should like to take this opportunity, speaking on behalf of the 
State of South Carolina, to go on record as endorsing its objectives. 

However, as my title has probably indicated to you gentlemen, my 
primary interest has to do with the impact of the decision of the 
United States Supreme Court in the case of Aern-Limerick, Ine. v 
Scurlock, decided February 8, 1954, which has raised serious questions 
regarding the matter of intergovernmental taxation. In this case, it 
will be recalled, the Court held that forms of contracts where govern- 
mental immunity is not waived by Congress may determine the effect 
of State taxation, and went on to deny the State of Arkansas through 
its commissioner of revenue the right to collect from a vendor the 
Arkansas gross receipts tax on the sale of certain equipment by that 
vendor to a private contractor with the Navy Department. As stated 
before, while South Carolina heartily endorses H. R. 3, it is feared 
that its provisions may not remedy the situation which arises as : 
result of the Kern-Limerick decision. For this reason, it is suggested 
that there should be added to this bill the following— 

Incidentally, I might parenthetically add here I have not had a 
chance to discuss with Judge Smith the specific ideas that we have 
in mind, but at an earlier hour this morning I did hand to him this 
proposal which I am about to read. I am not speaking for him, be- 
‘ause I have not had an opportunity, as I say, to have his consent 
expressed. 

Anyway, for this reason it is suggested that there be added to this 
bill the following: 

Except where such power is specifically granted, no act of Congress shall be 


construed as indicating an intent on the part of Congress to delegate to or confer 
upon the Government of the United States, or any of its instrumentalities, the 
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power to confer status upen private contractors, or persons claiming under 
them through forms of contract or otherwise, so as to entitle such contractors 
or persons to benefits of the constitutional immunity of the United States and 
its instrumentalities to nondiscriminatory State and local taxation. 

It is believed that by this addition H. R. 3 will accomplish the pur- 
poses and aims of its author and supporters. 

I might add that there are presently pending several suits in my 
State involving considerable sums of money, all having to do with 
the right of the State to collect sales and use taxes from private con- 
tractors or their suppliers where those contractors have business with 
the Federal Government or its agencies. The outlook is for many 
more such suits with the outcome doubtful unless the Congress pro- 
vides some remedial legislation of the sort proposed by Mr. Smith. 

Again, please let me express my appreciation to the honorable chair- 
man and members of this subcommittee for the opportunity of being 
heard. 

Mr. Water. Are there any questions? If not, General, thank you 
very much. 

Mr. Cuetr. General, let me say that by the fact that some of us 
are not questioning there is no indication, by any stretch of the imagi- 
nation, that we are not interested. We have so many people who 
desire to testify this morning that we are trying to expedite the matter 
as we go along. 

Mr. Wixnpuam. Thank you. 

Mr. Cuetr. We are paying attention to very word you utter, you 
may be assured. 

Mr. Watter. Judge Smith? 

Mr. Suirnu. Mr. Chairman, Mr. Douglas Bergman, a member of 
the Texas Legislature, is here representing the speaker of the House 
of Delegates of the State of Texas. 

Mr. Water. Will you state your name for the record, please? 


STATEMENT OF DOUGLAS BERGMAN, MEMBER, STATE 
LEGISLATURE, TEXAS 


Mr. Bereman. Mr. Chairman, my name is Douglas Bergman. I 
am at present a member of the Texas Legislature. I have ‘formerly 
been assistant attorney general of Texas and assistant attorney for 
Dallas County. Iam a partner of the law firm of Irion, Cain, Berg- 
man & Cocke, of Dallas, Tex. 

I am appearing before this committee in support of H. R. 3, by 
designation of the speaker of the House of Representatives, Texas 
Legisl: ature, Mr. Jim Lindsey. 

The reason for this is I think the great majority of the members of 
the Legislature of Texas are vitally interested in the passage of this 
bill or some similar legislation. 

Texas, as many of you know, is, has been, and I hope, will continue 
to be a stronghold of States r ights. 

I do not have a prepared statement. I am going to talk more or 
less from just what I think. I do feel in the last 15 or 20 years that 
there has been a tremendous invasion not by Congress but by judicial 
interpretation and decision of the powers that h: ad always existed in 
the States prior to that time to legislate within those States controlling 
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the many matters that concern the public welfare and police power 
of a State. 

I personally feel that through not particularly a stretch of the Con- 
stitution and the commerce clause and the welfare c lause, et cetera, but 
by an annihilation of the intention of those provisions of the Consti- 
tution as originally intended at the time of the framing of the docu- 
ment, that the Federal Government has invaded the powers of the 
States to such a degree that in a great many fields of endeavor and 
fields of legislation they have completely done away with and de- 
stroyed the powers of the States. 

Mr. Watrer. Do you not feel in that connection that if the Smith 
act in effect prevented the State of Pennsylvania from legislating in 
the field that it did in the Nelson matter, that act would be unconsti- 
tutional ? 

Mr. Bereman. No; I do not. 

Mr. Water. I just do not think the Federal Government can legis- 
late in such a fashion within the framework of our Constitution. 

Mr. Bereman. I do not agree with you, Mr. Chairman. I do not 
think the question is a question of constitutionality. 

There is no question but what the Federal Constitution expressly 
grants to the Congress the right to exclusively legislate in certain 
fields. But by the same token I think the Constitution also provides 
or anticipates that the States and the Federal Government will walk 
hand-in-hand down the judicial field in many other fields of endeavor. 

Now, for instance, the Nelson case I understand probably is the 
origination of the Smith bill. We have passed in 1952 in the Texas 
Legislature a similar bill or law. I have not read the Pennsylvania 
law, but it had similar import, to control and make it a crime to have 
Communist activity within the State of Texas. Now, if the decision 
in the Nelson case simply is by implication—what I am trying to get 
at, Mr. Chairman, is not that the Congress does not have the power 
in certain instances to preempt the field, but that that is a power which 
unless expressly set forth by Congress is not conveyed. This has come 
up through judicial interpret: ition by the Supreme C ourt. I for one, 
as a law yer—and I have practiced law for 21 years—do not believe a 
lawyer can advise a client any more what the effect of legislation will 
be. You only have to look at the various decisions of the Supreme 
Court in this field. 

Mr. Watrer. Then if the Smith Act did what the Pennsylvania 
Supreme Court said it did by implication, it has nullified the statute 
of the State of Texas. In my judgment for that reason it would be 
unconstitutional. 

Mr. Bereman. What provision of the Constitution would it violate? 

Mr. Watrer. It deprives a State of authority to exercise its police 
power within the framework of its own powers. 

Mr. Bereman. As I understand the holding in the case, it does not 
say that the State could not do it within the Constitution; it says 
that Congress by implication, having passed an all-inclusive law with 
reference to sedition, by implication therefore has preempted the en- 
tire field; and therefore the State cannot, because it did not have the 
constitutional right to. 

The same is true in many other cases, but by the same token, Mr. 
Chairman, you have cases in other fielids—for instance, in the motor 
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carrier field—where the Court has construed the thing just the op- 
posite. 
I feel this way: Certainly it is within the right of Congress to ex- 
press its intention. I feel that the decisions of the Supreme Court 
have gone entirely too far in writing into the act of Congress by im- 
slication its intention. I cannot see where this act could hurt any- 
body or anything, to simply provide a measure or a standard of 
construing an act of Congress as to its effect and the intention of Con- 
gress, to be expressed in the act itself, and, in the absence of such 
an expression, that the Court would be bound in construing the law 
that Congress had not intended to preempt the field. 
The question of constitutionality of such a provision has been raised. 
To me it is disposed of with the elementary proposition that there are 
certain fields that the Constitution does expressly provide the Con- 
gress shall have the exclusive right to legislate in those fields. Cer- 
tainly than an act could not be written which would destroy that right. 
But under the fundamental ruling constitutional construction, if an 
act can be construed one way and would be constitutional and another 
way and would not be constitutional, of course the Court is bound to 
construe it in the manner in which it is constitutional. Therefore this 
act would only affect those fields of legislation which are not ex- 
clusive in the Federal Government, which to me is an extremely im- 
portant element of return to what I consider was the soundest and 
most fundamental law, when you could look at a decision of the Su- 
preme Court and you could sit down and advise a client that the law 
would be that tomorrow; and not that because of some public de- 
mand or because of some political expediency or something like that 
there might be required a construction on almost identically the same 
set of facts to hold one way in one case and another way in another. 
That is what I feel like in the last 15 or 20 years we have run into. 
This bill would expressly lay down a criterion or rule of decision— 
that is the effect it would have; simply a rule of decision—that un- 
less Congress so expressed in simple language in the law which it en- 
acted that it intended to usurp the power and preempt the entire 
field that then so long as a State act was not in direct conflict with 
if that act would go along side by side with the rights of the States 
to regulate. 
I have often expressed in the Texas Legislature a little saying of 
mine: I think the best government in the ‘world is where a man can 
catch a streetcar and go talk to the man who can give him an answer. 
In the past several years we have gotten far away from that. The 
average small-business man cannot afford to hire a lawyer to talk 
to W ashington or go talk to some board or commission that has ex- 
clusive power, not “by act of Congress. You understand, I do not 
quarrel with the right of Congress to pass an act and say, “We are 
regulating the entire field.” But it is not by that, but rather by 
construction of the Supreme Court in case after case, in which they 
say, “It is implied 1 in the act that Congress intended to do it,” when 
nobody in Congress ever had an intention of preempting it when they 
passed the law 
If I may, I should like to offer into the record a telegram to me 
from the speaker of the House of Representatives of Texas. It reads: 


Dear Dove: Sorry cannot make trip with you. Hope these few remarks will 
assist you before the committee. Am in favor of passage of H. R. 3 or a similar 
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measure and feel that a large majority of the Texas Legislature would also favor 
its enactment. If we are to preserve the freedom of our people we must preserve 
the sovereignty of our several States. Certainly Federal enactments should 
not continue to strike down otherwise valid and nonconflicting State laws with- 
out congressional expression of such an intent. 

In closing I should like to say this, in reference to a case I believe 
Mr. Gay mentioned, the Cloverleaf case. ‘To me that illustrates the 
futility of the question that you here have before you without the 
enactment of legislation such as this. In that case, as I understand 
the facts, the State attempted to inspect certain renovated butter, 
I believe they call it, of the Cloverleaf Co., and he Court held in 
that case by virtue of the Pure Food and Drugs Act that Congress 
had preempted the entire field, and in this particular case it did not 
deal with renovated butter, but dealt with, as I understand it—and I 
am not an authority on butter 

Mr. Watrer. We have it here in the brief. 

Mr. Bereman. It dealt with packing stock butter. By virtue of 
that holding nobody—neither the Federal Government nor the 
States—was in a position to regulate the other type of butter, which 
to me is somewhat foolish. If C ongress had said that, all right, but 
certainly Congress by passing that law did not intend, nor did any 
Member of Congress in voting for it intend, as the Supreme Court 
said, to eliminate the power of the State to "regulate another phase 
of the manufacture or inspection of that manufacture of butter. 

I appreciate the opportunity of appearing before the committee. 
I may be somewhat prejudiced along this line, but I do feel that there 
is a great need for legislation similar to H. R. 3. I think it would 
be conducive to at least decisions in line with each other and not 
holdings by the Court in certain phases of business and industry en- 
entir ely i in conflict with others in another phase of industry or business. 
In some manner there would be at least a uniformity of decision. 

One question was raised about the retroactiveness of this, or its effect 
on existing laws. I personally feel that if the bill were passed it 
would have an effect on existing laws. I think it would have the 
effect of overturning certain decisions of the Supreme Court insofar 
as those that dealt with activities that were not exclusively within 
the power of the Congress to regulate are concerned. 

There is one other matter I wanted to mention, and then I shall be 
through. That is, to my way of thinking the Garner versus Teamsters 
Union case has the effect of completely annihilating and destroying the 
Texas antitrust laws as they affect employees and employers in Texas. 

We have passed in Texas what is called more or less the right-to- 
work law, and the law which puts labor unions under the antitrust 
laws of Texas. To my way of thinking the Supreme Court has in that 

‘ase, completely, held that the antitrust laws of Texas are a complete 
nullity insofar as they affect local operations within that State. 

Mr. Watrer. Thank you very much. 

Mr. Feirenan. I have just one question, Mr. Chairman. 

Mr. Watrter. Yes, Mr. Feighan. 

Mr. Ferauan. Do I assume correctly that in your opinion if H. R. 3 
were enacted there would be no question as to the right of any State 
to enact legislation on the so-called right-to-work legislation ? 

Mr. BERG: MAN. In my opinion if that were not in direct conflict with 
the provisions of the National Labor Relations Act or the Taft-Hart- 
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ley law I think they could; yes, sir. If it were in direct conflict with 
it I do not think they could because I think the Congress has certainly 
the power under the decisions to regulate the field of labor-manage- 
ment relations and, having regulated it, I do not think a State could 
pass a law which was in direct conflict. But I certainly think there 
are many fields that are ancillary and corollary or go hand in hand 
with it that the Congress has not regulated. 

As I understand the Garner case, they have held that simply because 
Congress has enacted an all-inclusive Labor-Management Relations 
Act that the States have no power to enact anything in connection 
with it if it affects interstate commerce. 

Mr. FereHan. The reason I ask that is that Iam familiar with the 
legislation proposed in the State of Ohio on the “right to work.” 
I do not think it was passed, but I wondered if any other States have 
on their statute books a so-called right-to-work act. 

Mr. Bereman. You mean other than Texas? I think there are 
several States. For instance, Virginia has one, as I recall it. 

Mr. Tuomas B. Gay. There are either 17 or 18 States. 

Mr. Feienan. This legislation, then, would not affect it? 

Mr. Bereman. This bill would not affect the right-to-work laws of 
the States? I do not think it would affect any particular law, but 
I do think it would have a drastic effect on a further piece of legis- 
lation which was passed in Texas, which made a labor union that 
violated that law, or an employer who violated that law, subject to 
the antitrust laws and civil and criminal penalties of the antitrust 
laws. I think this act would definitely affect that. I think it would 
make those valid where now, I believe, if they come to the Supreme 
Court, probably they will be held invalid under the Garner case. 

Mr. Friguan. Thank you. 

Mr. Wavter. Judge Smith, I think this would be a good place to 
recess, to reconvene at 2: 30. 

Mr. Smrru. At your pleasure, sir. 

(Thereupon, at 11:50 a. m., Tuesday, July 12, 1955, a recess was 
taken until 2:30 p. m. of the same day.) 


AFTERNOON SESSION 


Mr. Watrer. Judge Smith, we are ready to proceed. 
Mr. Smiru of Virginia. Mr. Dorn. 

Mr. Dorn. Let Mr. Jonas proceed first. 

Mr. Watrer. Very well, Mr. Jonas. 


STATEMENT OF HON. CHARLES RAPER JONAS, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NORTH CAROLINA 


Mr. Jonas. Mr. Chairman and members of the committee, I am 
Congressman Jonas from North Carolina’s 10th District, and I came 
here this afternoon, hearing that this meeting was in progress, to 
indicate my approval and support of H. R. 3. I do not have any 
prepared statement but I do have a definite feeling that we need this 
bill, or one of its general nature, to eliminate a lot of confusion that 
I think exists in respect to differentiation of responsibilities of State 
governments and Federal governments in fields in which they have 
concurrent jurisdiction, 
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It has only been the last few years, 10 or 15, that the Supreme Court 
has been consistently holding that whenever Congress legislates in a 
particular field that thereby it has ousted the jurisdiction or the au- 
thority of State governments to legislate in that same field. 

There has been quite a controversy through the years on the inter- 
pretation of the 10th amendment and its effect, and as late as 1935, 
I think it was, the Supreme Court of the United States, in the famous 
poultry case, used the 10th amendment and its provisions to nullify 
an act of Congress. Since that decision and in more recent years 
the Supreme Court, as I understand their decisions, has undertaken 
to lay down a rule which, in layman’s language, says that whenever 
Congress legislates in a field, thereby it preempts the jurisdiction and 
authority in that field and denies the right of States to enact or en- 
force legislation in that particular field. 

As I read this bill of Judge Smith’s, I cannot see anything in it 
that undertakes to vest any new powers in the States. The fact of the 
matter is it does not deal with substantive law at all. It merely under- 
takes, as I view it, to clarify the intention of Congress that whenever 
Congress so intends to preempt a field it should state that intention in 
somany words. I do not think the language of this act would impinge 
on the authority of Congress or its constitutional right to legislate 
in any field in which it has power to do so, but it merely states that 
whenever Congress intends to deny the States concurrent jurisdiction 
or the right to enact legislation in a particular field it should so state. 
The courts would thereby be given an opportunity to know clearly 
and concisely what the intent of Congress was and would not have to 
speculate about it. It seems to me it would help the judicial process 
in that respect. 

As I have stated, I do not have a prepared statement. I am in 
sympathy with and approve the general purpose of the bill; I think 
it would have a very sound effect, and I would like to see the subcom- 
mittee report the bill back to the full committee and then let it come 
to the House for decision. 

Mr. Watrer. Any questions? 

Thank you very much. I think we are all in agreement. The only 
thing is there are a few disturbing points that we will probably get 
around to discussing in executive session. 

Mr. Jonas. May I say, Mr. Chairman, if you will permit me to do 
so, that the first few words of the first sentence disturb me a little bit 
because I am not so sure the words “no act” might not be a little too 
broad, but I certainly think the principle is sound. I am in favor of 
it, and I am quite sure the subcommittee can remodel the language in 
such a way as to be sure that the bill does not undertake to impinge on 
the rights of Congress to legislate in fields exclusively in the jurisdic- 
tion of the Federal Government. I am certain the author of the bill 
had no intention of putting any restriction on Congress to legislate in 
its own fields without any qualifications. 

Thank you. 

Mr. Smirn of Virginia. Mr. Dorn. 
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STATEMENT OF HON. W. J. BRYAN DORN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF SOUTH CAROLINA 


Mr. Dorn. Mr. Chairman, and ladies and gentlemen of the sub- 
committee, I will submit a short prepared statement for the record. 
(The statement referred to is as follows :) 


STATEMENT BY HON. W. J. Bryan Dorn, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF SOUTH CAROLINA, IN SUPPORT OF H. R. 3 


The past 20 years have seen an almost complete reorientation in the political 
thinking of the average American citizen. Where, a generation ago, city hall 
and the State capitol were the focal points of political interest, now they stand 
in relative insignificance beside the Nation’s Capitol. 

Many factors have, of course, contributed to this decline in the prestige and 
importance of local government. But, perhaps the most important has been the 
expansion of Federal authority into areas which had traditionally been the sole 
responsibility of the States. Scarcely any economic activity, no matter how 
local in character, can now safely be said to be entirely free from Federal regu- 
lation and control. Though many may doubt the wisdom and necessity of this 
constant expansion of Federal powers, it will remain unaffected by the Smith 
bill, H. R. 3. The bill—as we understand it—in no way interferes with the 
exercise by the Congress of the powers conferred on it by the Constitution. 

Instead, the Smith bill is directed to a secondary issue which has assumed 
importance only because of the expansion of Federal powers which the past 
few years have seen. I refer, of course, to the so-called doctrine of Federal 
preemption. That doctrine is, in substance, a rule of statutory construction 
formulated by the Supreme Court to cust the States of jurisdiction over matters 
which the Federal Government has taken in hand. Thus, through the operation 
of the Federal preemption rule, these 20 years of expansion of Federal powers 
have witnessed an almost equally marked contraction of State powers. 

No one can dispute the fact that there are areas of our economic life which 
require uniform national treatment and which must, therefore, be left entirely 
to the Federal Government. Banking and currency matters furnish a good 
example of this type of subject matter. It is more difficult, on the other hand, 
to discern any overwhelming national policy which must preclude the States 
from requiring the registration of aliens (see Hines v. Davidowitz, 312 U. S. 52, 
holding unconstitutional the Pennsylvania Alien Registration Act of 1939 upon 
the ground that the Federal Act of 1940 had preempted the field) or condemning 
adulterated packing stock butter (see Cloverleaf Co. v. Patterson, 315 U. 8. 148, 
holding unconstitutional the Alabama Renovated Butter Act for coaflict with 
certain provisions of the Internal Revenue Code), or providing for compulsory 
arbitration to avoid public utility strikes (see Amalgamated Asso. v. Wisconsin 
Board, 340 U. S. 3838, holding the Wisconsin Public Utility Strike Act unconsti- 
tutional for conflict with the National Labor Relations Act, as amended). Yet, 
in each of these instances, the States have been deprived of the power to act 
solely by virtue of judicial construction of the Federal law in question and 
despite the total absence of any expressed congressional intent to preclude State 
action. 

Here, then, is the area in which the Smith bill would operate. The bill would 
prevent the courts from construing a Federal law to preempt a field to the 
exclusion of State laws on the same subject matter unless Congress expressly 
indicated its purpose to oust the States of jurisdiction over the subject matter in 
question. Mr. Justice Frankfurter has well stated the case in favor of H. R. 3. 
Dissenting in Bthlehem Steel Co. v. New York Board (330 U. S. 767, 780), Justice 
Frankfurter said: 

“Since Congress can, if it chooses, entirely displace the States to the full 
extent of the far-reaching commerce clause, Congress needs no help from gener- 
ous judicial implications to achieve the supersession of State authority * * * 
any indulgence in construction should be in favor of the States, because Congress 
ean speak with drastic clarity whenever it chooses to assume full Federal au- 
thority completely displacing the States.” 

Thus, the Smith bill would in no way handicap the Congress in the discharge 
of the responsibilities entrusted to it by the Constitution. It would, however, 
insure that displacement of State authority would occur, where necessary, only 
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upon full consideration by Congress. And the States themselves could be as- 
sured that, to the greatest possible extent, they would retain the power to dis- 
charge the responsibilities entrusted to them by the people. 

The enactment of the bill would be a long step toward the preservation of our 
Federal form of government. 

Mr. Dorn. I just want to add this, that I am not a lawyer, do not 
know anything about all these cases that have been mentioned here, 
and feel that is a matter for the committee to decide. But I can tell 
you from my experience in the State house of representatives, in the 
State senate, and in the Congress here, that something is going to have 
to be done, in my opinion, to help that pendulum to swing back in the 
other direction. A lot of people argue with me that the pendulum 
will swing back and forth. That may betrue. It has been true in the 
past history of this country. But, as was pointed out before this 
meeting began, I have noticed among the younger people of this 
country a tendency to look to W ashington for eve rything, and in my 
opinion that is a very dangerous trend in a country as large as the 
United States with 48 States. 

In my experience in the Army and in my travels around the world, 
and being stationed abroad, I have found there is more difference 
between various sections of South Carolina than between South Caro- 
lina and other parts of the world. I can foresee, even in my own life- 
time, a socialistic dictatorship in the United Ste ites if this trend con- 
tinues of centralization in our Federal Government and educating the 
people to look to Washington for everything. 

I still get around the country a lot and I find you have less and less 
emphasis every year on local and State government. I remember 
when I first ran for the legislature in South Carolina we had as can- 
didates a former < -andidate for Governor, a former Senator, and a 
man with a masters of arts degree from the University of Georgia. 
There were 11 or 12 running in that race in 1938. Now, in the 17 years 
since then, roe cannot get people to run for the legislature in Green- 
wood County, S S.C. They do not think there is anything they can do 
in Columbia. 

I think this bill will help place more emphasis on State and local 
government +. that is my sole reason for being here. Of course I 
endorse H. R. 3. I think it is a step in the right direction. There 
are many other things that will have to be done to decentralize this 
government, but I think it is a step in the right direction. I have 
the highest regard for this committee, and if any minor details have 
to be worked out I am sure this committee can do it. 

I have heard complaints from members of the legislature in my 
State about this very thing dealt with in H. R. 3. They pass laws 
and then the Supreme Court supersedes what they think is their con- 
stitutional right. Ithink it is bad. And the same is true, you might 

say, of the CX ongress itself. I have never been so frustrated, and I 
have served in every legislative body open to me except the United 
States Senate, and I ran for that; but I cannot get a local bill con- 
sidered here without approval of the Bureau of the Budget, Corps of 
Engineers, and so on, and then you are back where you started. The 
congressional powers are being usurped and it is a dangerous trend. 

I am sorry to have taken so much of your time. 

Mr. Watrer. We are very glad to have you, Mr. Dorn. What do 
you think about this particular legislation? 








80 EFFECT OF ACTS OF ‘CONGRESS ON STATE LAWS 


Mr. Dorn. I will be frank with you. I think it is good, generally 
speaking. I want to repeat I am not a lawyer, but I have every con- 
fidence in the lawyers on this subcommittee and am sure they can work 
out the practicability of it. I think the general idea as expressed by 
Judge Smith is good. That is my feeling on that. 

Mr. Water. Thank you very much. 

Do you have any more witnesses this afternoon, Judge Smith? 

Mr. Smiru of Virginia. Yes, Mr. Lawrence Gooding, chairman of 
the Wisconsin Labor Board. 

Mr. Water. Very well, Mr. Gooding. 


STATEMENT OF LAWRENCE GOODING, MEMBER, WISCONSIN 
EMPLOYMENT RELATIONS BOARD 


Mr. Goopinc. My name is Lawrence Gooding. Iam an attorney in 
Wisconsin. I practiced from 1920 to 1939. Since 1939 I have been 
a member of the Wisconsin Employment Relations Board, which is 
the labor board in that State. 

I am supporting H. R. 3 as a result of my experience of 16 years in 
attempting to administer a State labor relations act. I think Wis- 
consin has probably had as much experience as any individual State 
in litigation eventually reaching the United States Supreme Court. 

Mr. Water. Do you have any idea what the law is? 

Mr. Gooprtna. I thought 16 years ago I did have an idea, but the 
longer it goes the less idea I have of what it is now, and I think Mr. 
Gay this morning pointed out pretty well the situation that has de- 
veloped in the 11 cases he cited, 6 going one way and 5 another way, 
all decided by the Supreme Court. 

Now, over the past several years, and after this question was 
raised—and it was raised immediately before us. I think one of the 
very first cases we had was the Allen Bradley case that went to the 
United States Supreme Court in which the action of the Wisconsin 
State board was eventually sustained. In that case and in all cases 
in which the question could be raised since, we are always faced with 
an attack on the power of the Wisconsin board to take any action at 
all. Sometimes that attack comes from the employer if he happens 
to be the respondent, and sometimes it comes from the union if it hap- 
pens to be the respondent, but the question is raised in practically 
every case that comes before us. 

Over the years we have several times urged Congress to amend, 
first the Wagner Act and then the Taft-Hartley Act, so that there 
would be no question about what Congress intended to do. We urged 
first an amendment that would guarantee, or that would indicate, that 
Congress intended that the State should have jurisdiction concurrent 
with the Federal Government. That was the original rule that was 
followed in Wisconsin and it was also followed in New York, and 
it was the rule laid down by the Supreme Court of Wisconsin and 
the Appellate Court of the State of New York. Under that rule the 
State, under its police power, was permitted to act in all cases alleging 
a violation of the State law until such time as the jurisdiction of the 
Federal Government was invoked and the National Labor Relations 
Board assumed jurisdiction in the same labor dispute. 
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When the Bethlehem Steel case and the LaCrosse Telephone case 
were decided by the Supreme Court, that theory of concurrent juris- 
diction was definitely out of the window. 

It was after that that we and several other States urged that some 
amendment be added to the then Wagner Act and later the Taft- 
Hartley Act that would reinstate that rule. 

Mr. Watrer. Reinstate that rule? 

Mr. Goopinec. Yes. 

Mr. Watrter. Or create a rule under which the Federal Government 
would have sole jurisdiction ? 

Mr. Goopine. No, we urged first that they would grant to the States 
concurrent jurisdiction. Per sonally I always urged that if Congress 
did not want to do that the very least they could do was write into 
the law just what, if any, authority the State should exercise; in other 
words, to state clearly exactly what Congress intended to preempt; 
if they intended to preempt all the field, to say so, and if they intended 
to preempt only a part of the field, to say so and leave the rest to the 
States. 

In my opinion H. R. 3 would do in the labor field what we have 
been urging Congress to do by the other method. In other words, 
H. R. 3 would allow us to function so long as our law was not in 
conflict with the national labor relations law, and it is not. It would 
allow us to function until such time as jurisdiction of that particular 
dispute was assumed by the National Labor Relations Board. 

In the most recent leading case on this question of preemption by 
implication, the Garner case, , the Court said in its opinion considerable 
authority had been left to the State by Congress, but that the courts 
are required to spell out conflicting indications of congressional will 
in the area in which State action is still permissible. 

It seems to me when the Court says that, the Court in effect is legis- 
lating. They are determining what the congressional intent was. 

Mr. Water. What is the citation of that case ? 

Mr. Gooprne. I do not have the citation of the Garner case but 
I can get it — you very promptly. It is a very recent, or compet a- 
tively recent, case. I¢ arose in Pennsylvania. 

It is my Spina that Congress should say exactly what its intent 
is. If it intends to preempt, fine; then everybody knows it. They 
say so. Everybody knows it. No State is going to attempt to legis- 
late and no State is going to attempt to regulate; but they are gomg 
to rely on the action in W: ashington to regulate that particular field. 
Any time that Congress says that is what they want to do I have no 
objection to it from the standpoint I am now discussing. 

In this particular field I do not think it is goed, but if C ongress 
thinks it is I am perfectly willing to go along. The thing that I do 
not like is for the Court to say that C ongress intended to preempt 
the field merely because they passed legislation in that field, and par- 
ticularly in a field where traditionally jurisdiction has been exercised 
by the States. 

In this particular field up until 1935 there was never any question. 
As a matter of fact, when the Wagner Act was passed the question 
was not whether or not the States had power to legislate in this field, 
but the only question was what if any powers the Congress had. The 
bulk of opinion of the lower courts was that Congress had no power 
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in the field of manufacturing, for instance; but since that time the 
gamut has been run. Now the question no longer is what power does 
Congress have, but the question is what if any power is left in the 
St: ites. 

By the way, the citation has just been handed to me in the Garner 
case, 

Mr. Watrer. I have it. 

Mr. Goopina. 346 U.S. 485 (1953). 

This morning the chairman raised a question as to whether or not 
the last sentence in the proposed amendment to H. R. 3 did not state 
the existing law. Now, it stated the existing law as I thought it was 
many years ago, but I do not think it states the existing law as it 
is today. I just want to read a colloquy between Justice Frankfurter 
and Mr. Ratner, who appeared as amicus curiae in one of the cases of 
ours before the Supreme Court. 

Mr. Justice FRANKFURTER. This is not a legal question I aim propounding. IL 
am trying to find out what it is that you are addressing yourself to. 

Mr. Rarner. That is a case which comes to this Court for the very reason 
that the employee, instead of seeking to vindicate the right which Congress gave, 
and by which it authorized the National Board to protect, went to the Wisconsin 
board, which, applying the identical rule of law makes findings of fact which, if 
the National Board had made, it would have held violated the National Act 
and ordered a remedy which, if the National Board had found there was a 
violation of the national act, was the very remedy the National Board would 
have ordered. ‘This is a case of complete coincidence, not of opposition, in any 
other sense. 

Mr. Justice FRANKFURTER. Or impairment, or differentiation. 

Mr. Ratner. That is right. 

Mr. Justice FRANKFuRTER. It is merely a question of whether identical or 
alternative remedies could be sought in the State, as against the Federal agency? 

Mr. Rarner. As I put the question, it is whether the Wisconsin board can 
duplicate what the National Board was set up to do. I think that is a fair 
statement of it. 

Mr. Justice FRANKFURTER. There is no possibility, or no suggestion that 
Wisconsin could exact more or different requirements from what the national 
act would exact? 

Mr. Ratner. There is no such question. 

Mr. Justice FRANKFURTER. In other words, it is merely a question of whether 
Wisconsin is shut out because you can get this very remedy in Washington? 

Mr. Ratner. That is right. 

Now, in that case the Supreme Court reversed the Wisconsin Su- 
peer Court, which had affirmed the jurisdiction of the Wisconsin 

oard, and it did it with an opinion merely saying it was reversed 
on the basis of the La Crosse Telephone Co. case. That was a case 
in which there was absolutely no difference, and it is now one of those 
cases that stands for the rule that when the National Congress has 
legislated the States cannot do anything that is either protected by it 
or prohibited by the congressional act. 

We do not believe in the States that that is what Congress intended 
when it passed the law. We do not believe it is what Congress intends 
now. We think that H. R. 3 would be a complete answer in this field 
and in many other fields to the continuous legislation by the courts 
rather than by Congress. 

I feel that the adoption of this legislation would strengthen the 
hand of Congress and reduce the power of the courts. Now, that is 
my position. 

Mr. Watter. This committee had some experience some time ago 
with a perfectly outrageous case of legislating in the Insurance case. 
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As you know, Paw v. Virginia held for 75 years. There were a lot of 
precedents. ’All of a sudden the law was repealed. That is what it 
amounted to. 

Any questions, Mr. Chelf? 

Mr. Cuetr. What do you think of this proposed amendment Mr. 
Wyman submitted? Have you had a chance to see it ? 

Mr. Gooprne. I saw the amendment. I do not think it is much 
different from the original bill. I have no doubt in my own mind, 
without doing any research work on it, but what Congress can do 
exactly what they have started out to do in the original H. R.3. Now, 
it might be better. There might be some questions raised if this were 
not limited to future acts. But I think the last sentence in Mr. 
Wyman’s amendment brings about the same result so far as past acts 
are concerned. 

It does not seem to me there can be any question but what Congress 
has that power. They are not legislating anything which is “sub- 
stantive law here; they are laying down a rule for the courts to follow 
in interpreting laws passed by ¢ Congress. That is all that is being 
done. You are telling the courts to stop inferring an intent in Con- 
gress unless Congress expressly says, “We intend thus and so.” That 
is the point. I do not think there is any substantive law here. 

Mr. Cuetr. I agree with you. Something has to be done. Some- 
thing must be done. 

Mr. Watrer. Any questions, Miss Thompson or Mr. Hyde? 

Mr. Hype. How do you feel about this question that was Sans 
ing me a little bit, as to the effect of the first sentence in H. R. 

Do you feel that is too broad? Do you feel that it is so broad that , 
amounts to an abrogation of the express powers delegated to Congress? 

Mr. Gooptne. No; I do not. I feel very strongly that it is no 
abrogation of power at all, because it would not apply. For instance, 
this law could not apply to anything Congress has exclusive power 
to legislate on. It cannot apply, for instance, to coinage or patents. 

Mr. Watrer. Counterfeiting. 

Mr. Gooptne. Foreign affairs or anything of that kind. 

Mr. Hype. I know. 

Mr. Gooprne. It applies only in those fields in which the States 
traditionally have had power to act, and that power has now been 
curtailed or entirely taken away by reason of interpretations of the 
Court saying that Congress, when it passed certain legislation, in- 
tended to take it away. 

Mr. Hype. I agree perfectly. There is no doubt in my mind as to 
the fact that the Court will say it could not apply to those powers 
which have been expressly granted to Congress or exclusively granted 
to Congress. There is no doubt in my mind about that. 

The question in my mind is whether or not the language itself, when 
it says that no act of Congress shall be construed as indicating intent 
of the Congress to occupy the field to the exclusion of the States— 
when Congress says that we know, too, under a basic rule of statutory 
interpretation, intent is gathered ‘first from the language of the law 
itself. The language here says, “No act of Congress.” That is all- 
inclusive. 

Regardless of its legal effect and regardless of the fact we know 
its legal effect cannot be to take : away from Congress authority to act 
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exclusively in those fields expressly delegated to it by the Constitution, 
nevertheless, is the language itself so broad that the Supreme Court 
might construe it to be invalid because it exceeds the authority of 
Congress ¢ 

Mr. Gooptne. Well, in the first place, I am not an expert on Federal 
law. In the second place, I am far from a good draftsman of legis- 
lation. I would rather leave that to this committee. If that is too 
broad, I would prefer to leave it to the committee as to the drafting 
of some substitute that would express the desires of the proponents 
of this legislation to limit the courts to finding the intent of Congress 
only when applicable—to finding that Congress intended to preempt 
only when Congress says so in so many words. Now, how that can 
be done or what wording can be used to do it, I do not know. I think 
this wording does it. Maybe some other language could be used that 
would do it better and would not raise the question you are now rais- 
ing, Mr. Hyde. 

Mr. Hype. Thank you. 

Mr. Geopine. I appreciate the opportunity, Mr. Chairman, of hav- 
ing been heard. 

Mr. Water. We are deeply appreciative. 

Mr. Cuetr. Thank you very much. 

Mr. Watrer. Is there anything further, Judge? 

Mr. Smirn. Mr. Chairman, those are all the witnesses we have to 
present today. A number of people have written me who are willing 
and desirous of testifying on this bill, but it seems to me that this 
subject has been pretty well explored. If the committee desires to 
hear further witnesses, I can produce them from almost every State 
in the Union, but I do not wish to trespass upon your time. I know 
how busy you are. 

(Discussion off the record.) 

Mr. Smiru. Mr. Chairman, may I file for the record a resolution 
by the Southern Regional Conference of Attorneys General ? 

Mr. Wa rer. Without objection, the resolution may be filed. 

(The resolution is as follows:) 





SoUuTHERN REGIONAL CONFERENCE OF ATTORNEYS GENERAL,’ MArcn 31—ApRIL 1, 


1955, CHARLESTON, S. C. 
RESOLUTION I 


A positive rule of construction to guide the Supreme Court 

Whereas the United States Supreme Court in recent years and in many cases 
involving the interpretation of Federal statutes and the constitutionality of 
State statutes has been following the rule that where Congress has enacted 
legislation on any subject, the States are deprived of power to enact or enforce 
similar laws on the same subject even though not in conflict with the Federal! 
act, and notwithstanding the provisions of the tenth amendment reserving to 
the States and to the people all powers not granted to the Federal Government ; 
and 

Whereas this rule has resulted and is resulting in a derogation of State 
jurisdiction not specifically intended and in many instances not impliedly intended 
by the Congress: Now, therefore, be it 

Resolved by the Southern Regional Conference of Attorneys General meeting 
tn Charleston, 8. C., on April 1, 1955, That this conference calls upon the Congress 
to establish by specific statute a positive rule of construction to guide the Court, 
such guide to apply to all acts of the Congress unless such acts shall contain an 


' Representatives of the following States participated in the conference: Alabama, 
Arkansas, Florida, Georgia, Louisiana, Mississippi, North Carolina, South Carolina, Ten 
nessee, Texas, Virginia, and West Virginia. 
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express provision to the contrary, such as contemplated by H. R. 3 introduced by 
Congressman Smith of Virginia ; and be it further 

Resolved, That this conference urges its members to communicate with their 
congressional delegations with the view to enactment of such a proposal. 

Mr. Sairu. I certainly do appreciate the patience with which you 
ladies and gentlemen have listened to our presentation. As I say, I 
could bring in any number of witnesses, but they would be repetitious. 
I do seriously urge this committee to do whatever you think should be 
done for passage of this bill. 

(Discussion off the record.) 

Mr. Watrer. Thank you very much. 

At this point we will insert the statement of Hon. Richard H. Poff, 
a Representative in Congress from the State of Virginia. 

(The statement referred to is as follows:) 


STATEMENT OF Hon. RicHArp H. Porr CONCERNING H. R. 3 


Mr. Chairman, my name is Richard H. Poff and I have the honor to represent 
Virginia’s Sixth Congressional District. By way of preface, I want to pay tribute 
to my Virginia colleague, Judge Smith, for introducing what I consider to be the 
most significant piece of legislation of the 84th Congress. It is significant because 
it dramatizes and seeks to reverse the ever-increasing trend toward Government 
centralization which threatens to invalidate the 10th amendment to the Con- 
stitution. 

In an effort to clarify the facts, circumstances, and judicial pronouncements 
which developed the so-called doctrine of preemption, I have abstracted the 
several cases involved. 

It was in the early case of Gibbons v. Ogden ( (1824) 9 Wheat. 1), that a State 
statute was first struck down as being in conflict with a Federal statute. The 
facts were that the New York Legislature had passed statutes granting for a 
term of years to Messrs. Robert Livingston and Robert Fulton, the exclusive right 
to navigate steamboats on the waters within the jurisdiction of the State of New 
York. Plaintiff Ogden had obtained an assignment of so much of the grant as 
authorized steamboat navigation between New York City and Elizabethtown, 
N. J. He sought an injunction against the operation by defendant Gibbons of any 
steamboats between the same towns or elsewhere within the State of New York, 
although Gibbons’ boats had been duly licensed under the Federal act for licens- 
ing ships to be employed in the coatsing trade, and although the Elizabethtown- 
New York City route was within the coasting trade. Gibbons maintained that 
he had the right to navigate between Elizabethtown and New York City in spite 
of the prohibition of the New York statute. 

The New York chancelor granted an injunction against Gibbons’ use of his 
ships between those ports, the highest court of the State of New York affirmed 
the decree, and consequently defendant Gibbons appealed to the United States 
Supreme Court. The Supreme Court reversed with an opinion written by Chief 
Justice Marshall and a concurring opinion by Mr. Justice Johnson. 

Webster had argued on appeal for plaintiff that: 

“On these pleadings the substantial question is raised: Are these laws such 
as the Legislature of New York had a right to pass? If so, do they, secondly, in 
their operation, interfere with any right enjoyed under the Constitution and 
laws of the United States, and are they, therefore, void, as far as such inter- 
ference extends? 

“It may be well to state again their general purport and effect, and the purport 
and effect of the other State laws, which have been enacted by way of retalia- 
tion. A steam vessel, of any description, going to New York, is forfeited to the 
representatives of Livingston and Fulton, unless she haye their license. Going 
from New York, or elsewhere, to Connecticut, she is prohibited from entering 
the waters of that State, if she have such license. If the representatives of 
Livingston and Fulton, in New York, carry into effect, by judicial process, the 
provision of the New York laws, against any citizen of New Jersey, they expose 
themselves to a statute action, in New Jersey, for all damages, and treble costs. 
The New York laws extend to all steam vessels: to steam frigates, steam ferry- 
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boats, and all intermediate classes. They extend to public as well as private 
ships ; and to vessels employed in foreign commerce, as well as to those employed 
in the coasting trade. The remedy is as summary as the grant itself is ample; 
for immediate confiscation, without seizure, trial, or judgment, is the penalty 
of infringement” (Id., at 45). 

The Court held that in an area of power such as interstate and foreign com- 
merce, in which the Federal Government had a constitutional grant of authority, 
the exercise of that authority automatically excluded from such regulation any 
authority over such commerce which the individual States might have had with- 
out Federal intervention. A key quotation in the detailed analysis of the law 
by Mr. Chief Justice Marshall is that, on pages 92-93, in which he said: 

“* * * In argument, however, it has been contended, that if a law passed by 
a State, in the exercise of its acknowledged sovereignty, comes into conflict with 
a law passed by Congress in pursuance of the Constitution, they affect the sub- 
ject, and each other, like equal opposing powers. But the framers of our Con- 
stitution foresaw this state of things, and provided for it, by declaring the 
supremacy not only of itself, but of the laws made in pursuance of it. The 
nullity of any act, inconsistent with the Constitution, is produced by the decla- 
ration, that the Constitution is the supreme law. The appropriate application 
of that part of the clause which confers the same supremacy on laws and treaties, 
is to such acts of the State legislatures as do not transcend their powers, but 
though enacted in the execution of acknowledged State powers, interfere with, 
or are contrary to, the laws of Congress, made in pursuance of the Constitution, 
or some treaty made under the authority of the United States. In every such 
case, the act of Congress, or the treaty, is supreme; and the law of the State, 
though enacted in the exercise of powers not controverted, must yield to it.” 

Mr. Justice Johnson in his concurring opinion said, at pages 99-100: 

“The ‘power to regulate commerce,’ here meant to be granted, was that power 
to regulate commerce which previously existed in the States. But what was 
that power? The States were, unquestionably, supreme; and each possessed that 
power over commerce, which is acknowledged to reside in every sovereign 
State. * * * The law of nations, regarding man as a social animal, pronounces 
all commerce legitimate, in a state of peace, until prohibited by positive law. 
The power of a sovereign State over commerce, therefore, amounts to nothing 
more than a power to limit and restrain it at pleasure. And since the power to 
prescribe the limits to its freedom, necessarily implies the power to determine 
what shall remain unrestrained, it follows, that the power must be exclusive; it 
can reside but in one potentate; and hence, the grant of this power carries with 
it the whole subject, leaving nothing for the State to act upon.” 

2. Cloverleaf Butter Co. v. Patterson (315 U. 8. 148 (1942)) involved the fre- 
quent seizure by the commissioner of agriculture and industries of Alabama of 
packing stock butter owned by the Cloverleaf Butter Co. and intended to be 
manufactured by it into processed or renovated butter. Because the Federal 
Government was already engaged in inspecting and regulating the movement in 
interstate commerce of such butter pursuant to Federal statute, the Cloverleaf 
Butter Co. sued to enjoin further seizures by the State. The lower court dis- 
missed the suit and plaintiff obtained certiorari. The Supreme Court held 
State seizure under the circumstances to be in violation of the national suprem- 
acy and of the interstate commerce provisions of the United States Constitution. 
With respect to commerce already being regulated by the Federal Government, 
Mr. Justice Reed for the majority said at pages 154-155: 

“This power of Congress to exercise exclusive control over operations in inter- 
state commerce is not in dispute here. Nor is this power limited to situations 
where national uniformity is so essential that, lacking congressional permission, 
all State action is inadmissible notwithstanding a complete absence of Federal 
legislation. Exclusive Federal regulation may arise also from the exercise 
of the power of Congress over interstate commerce where, in the absence of con- 
gressional action, the States may themselves legislate. It has long been recog- 
nized that in those fields of commerce where national uniformity is not essen- 
tial, either the State or Federal Government may act. Willson v. Black-bird 
Creek Marsh Co. (2 Pet. 245); California v. Thompson (313 U. 8S. 109, 114). 
Where this power to legislate exists, it often happens that there is only a partial 
exercise of that power by the Federal Government. In such cases the State may 
legislate freely upon those phases of the commerce which are left unregulated 
by the Nation. But where the United States exercises its power of legislation 
so as to conflict with a regulation of the State, either specifically or by implica- 
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tion, the State legislation becomes inoperative and the Federal legislation exclu- 
sive in its application.” 

And concluded at page 169: 

“* * * Since there was Federal regulation of the materials and composition 
of the manufactured article, there could not be similar State regulation of the 
same subject.” 

Mr. Chief Justice Stone dissented on the ground that the congressional statute 
had not authorized the seizure of the butter, and had therefore not excluded the 
State from doing so. Justices Frankfurter, Murphy, and Byrnes concurred 
with the Chief Justice, Justice Frankfurter adding that the Federal statutory 
language was not expressed so clearly and explicitly as to dislodge constitutional 
powers of the States. 

The case stands for the proposition that a Federal statute, which is construed 
to authorize Federal regulation inconsistent with State regulation, occupies the 
regulatory field and renders the State law unconstitutional and void. 

3. The defendant in Commonwealth v. Nelson ((Sup. Ct., Penn., 1954) 377 
Pa. 58; 104 A. 2d 133), was indicted, tried, and convicted under a Pennsylvania 
antisedition statute on the ground that he had participated in the activities 
of the Communist Party against the United States of America. On appeal to 
the supreme court of Pennsylvania, he urged not only that he had not had a 
fair trial but also that the State antisedition statute had been superseded by 
the Federal Smith Act on the same subject. The court agreed with his conten- 
tion, reversed the judgment, and quashed the indictment, holding: 

(1) That, with respect to matters over which both the Federal and State Gov- 
ernments may concurrently legislate, State legislation is automatically suspended 
by the enactment of Federal legislation from which it is reasonably to be inferred 
that it was the purpose of Congress by its passage to preempt the particular 
field : 

(2) That the congressional purpose to preempt a particular field need not 
depend upon a positively expressed legislative intent to that effect, but may be 
shown by circumstances reasonably indicating that it is necessary for the 
complete and unhampered effectuation of Federal aims and objectives; 

(3) That a Federal statute suspends a State law on the same subject when 
they both concern a field of paramount importance to the Federal Government, 
requiring that its control be exclusive if it is to protect itself effectively and 
completely; and 

(4) That, in view of the fact that the problem of sedition against the United 
States involves a subject as to which the national interest is paramount, enact- 
ment by the Federal Government of the Smith Act (which defines sedition 
against the United States and prescribes punishment therefor) preempted the 
field and suspended the operation of the Pennsylvania sedition act. 

The opinion of Justice Jones said at page 136, et seq. : 

“Under our Federal system, as is generally known, there are functions of 
government which a State may not exercise because such matters have been 
committed, either expressly or impliedly, by the Constitution of the United 
States to the care of the Federal Government * * *. 

“The criteria for determining the congressional purpose in such connection 
may be evidenced in several ways * * *. 

“* * * the congressional purpose to preempt a particular field is not made to 
depend upon a positively expressed legislative intent to that end. Such purpose 
‘an as readily be evidenced objectively by what the circumstances reasonably 
indicate as being necessary for the complete and unhampered effectuation of 
the Federal aims and objectives * * *., 

“* * * We have already referred to the powers of the Federal Government 
derived through State concession, either expressly or impliedly, upon the adoption 
of the Constitution. But, wholly apart from that, the Federal Government has 
at all times possessed the inherent right to protect and defend itself against 
enemies domestic as well as foreign. The old saying that ‘Self-preservation is the 
first law of nature’ is as true of nations as it is of animal life. When, therefore, 
a State assumes to punish, as does the Pennsylvania statute here involved, 
sedition against the United States, it is intruding in a matter where the national 
interest is obviously paramount. It follows necessarily that the Federal Govern- 
ment’s control of the field must be exclusive if it is to protect itself effectively 
and completely. And that mean no sharing of the jurisdiction with the States.” 
Three other Justices concurred in his opinion and in addition filed a concurring 
opinion. The fifth dissented in a long opinion, emphasizing that the United 
States Supreme Court had upheld the constitutionality of the Smith Act in Dennis 
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v. U. S. ((1951), 341 U. S. 494), by citing cases involving State statutes; that 
these State statutes were almost identical with the Smith Act; but that the 
Dennis opinion had not indicated those State statutes had been superseded by 
enactment of the Smith Act, for which one of them was the model (Id., 154). 

As No. 236, October term 1954, certiorari was granted in Commonaealth v. 
Nelson, supra (by the U. 8S. Sup. Ct.), in forma pauperis. The Solicitor General 
was invited to file a brief and to argue orally. The State of New Hampshire was 
granted leave to appear and present oral argument as amicus curiae (23 L. W. 
3052, 3092, 3211). Compare Nelson v. Wyman ( (Sup Ct. of N. H. 1954) 105 A 2d 
756). 

B. Others 

A State which has chartered a company to run an interstate ferry may regulate 
its ferry rates only until Congress acts and so excludes State action (Port Rich- 
mond and Bergen Point Ferry Co. v. Board of Chosen Freeholders (1914) 234 
U. S. 317; New York Central & H. R. R. Co. y. Board of Chosen Freeholders 
(1913) 227 U. 8S. 248; Wilmington Transportation Co. vy. Railroad Co. (1915) 236 
U. S. 151). 

In the Shreveport case, i. e., Houston BE. and W. Texas Railway Co, y. United 
States (1914) ) 234 U.S. 342, 351-352, the Court said that: 

“* * * Wherever the interstate and intrastate transactions of carriers are so 
related that the Government of the one involves the control of the other, it is 
Congress, and not the State, that is entitled to prescribe the final and dominant 
rule, for otherwise Congress would be denied the exercise of its constitutional 
authority and the State, and not the Nation, would be supreme in the national 
field.” 

(See to the same effect American Express Co. v. Caldwell (1917) 244 U. S. 617, 
627; Pacific Telephone and Telegraph Co. vy. Tar Commission of Washington 
(1936) 297 U. S. 403; Weiss vy. U. S. (1939) 308 U. C. 321; Bethlehem Steel Co. 
v. New York Labor Relations Board (1947) 330 U. S. 767, 772; U. S. v. Walsh 
(1947) 331 U. S. 482, 438.) 

In U S. v. Wrightwood Dairy Co. ((1942) 315 U. S. 110), the Court said at 
page 119, that— 

“= * * no form of State activity can constitutionally thwart the regulatory 
power granted by the commerce clause to Congress. Hence the reach of that 
power extends to those intrastate activities which in a substantial way interfere 
with or obstruct the exercise of the granted power.” 

Accordingly, the Court held that under the Agricultural Marketing Agreement 
Act of 19837 the national power to regulate the price of milk moving interstate 
into a marketing area extends to such control over intrastate transactions in 
that area as is necessary and appropriate to make effective the regulation of the 
interstate commerce. 

Sola Electric Co. v. Jefferson Electric Co. ( (1942) 317 U. S. 173) decided for 
defendant a suit for unpaid patent royalties and to enforce the terms of a patent 
license which required the defendant-licensee to maintain certain price levels for 
products manufactured under the license. The licensee defended by attacking 
the validity of the patents. His appeal to the United States Supreme Court 
raised the question: 

“Whether a patent licensee by virtue of his license agreement, is estopped to 
challenge a price-fixing clause in the agreement by showing that the patent is 
invalid, and that the price restriction is accordingly unlawful because not pro- 
tected by the patent monopoly.” 

State rules of estoppel would have barred the defense, but the Court held 
that local rules of estoppel must yieid to the declaration of the Sherman Act that 
such price fixing agreements are invalid, the Court (per Stone, C. J.) saying 
at page 176: 

“It is familiar doctrine that the prohibition of a Federal statute may not be 
set at naught, or its benefits, denied, by State statutes or State common-law rules. 
In such a case our decision is not controlled by Erie R. Co. v. Tompkins (304 U. 8. 
64). There we followed State law because it was the law to be applied in the 
Federal courts. But the doctrine of that case is inapplicable to those areas 
of judicial decision within which the policy of the law is so dominated by the 
sweep of Federal statutes that legal relations which they affect must be deemed 
governed by Federal law having its source in those statutes, rather than by 
local law. * * * When a Federal statute condemns an act as unlawful, the 
extent and nature of the legal consequences of the condemnation, though left 
by the statute to judicial determination, are nevertheless Federal questions, the 
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answers to which are to be derived from the statute and the Federal policy 
which it has adopted. To the Federal statute and policy, conflicting State law 
and policy must yield * * *, 

Among other cases cited for these statements was O’Brien v. Western Union 
Telegraph Co. ( (1940) 113 F. 2d 539, 541). It had held that 

“Congress having occupied the field by enacting a fairly comprehensive scheme 
of regulation, it seems clear that questions relating to the duties, privileges, and 
liabilities of telegraph companies in the transmission of interstate messages must 
be governed by uniform Federal rules.” 

Hill v. Florida ( (1945) 325 U. 8. 538) held invalid a State statute restricting 
the persons who may become “business agents” of a union. The ground was 
that the effect of the State statute was in conflict with the “full freedom” of 
choice of collective bargaining agents guaranteed to employees by the National 
Labor Relations Act. Mr. Justice Black said, for the majority: 

“Section 4 of the Florida Act circumscribes the “full freedom” of choice which 
Congress said employees should possess. It does this by requiring a “business 
agent” to prove to the satisfaction of a Florida board that he measures up to 
standards set by the State of Florida as one who, among other things, performs 
the exact function of a collective bargaining representative. To the extent 
that section 4 limits a union’s choice of such an “agent” or bargaining repre- 
sentative, it substitues Florida’s judgment for the workers’ judgment. 

“* * * The requirement as to the filing of information and the payment of a 
$1 annual fee does not, in and of itself, conflict with the Federal Act. But, for 
failure to comply, this union has been enjoined from functioning as a labor 
union * * *. It is the sanction here imposed, and not the duty to report, which 
brings about a situation inconsistent with the federally protected process of 
collective bargaining * * *. Such an obstacle to collective bargaining can- 
not be created consistently with the Federal Act (Id., 541, 543). 

The Chief Justice (Stone), Justices Frankfurter, and Roberts wrote or con- 
curred in dissenting opinions. Stone said: 

“* * * Here the State power is not restricted by the commerce clause stand- 
ing alone, nor, so far as I can see, by any congressional intention expressed in 
the provisions of the National Labor Relations Act * * *” (Id., 546-547). 

Frankfurter said : 

“It was settled early in our constitutional history that the mere fact that Con- 
gress has power to regulate commerce among the several States does not ex- 
clude State legislation in the exercise of the police power, even though it may 
affect such commerce, Where the subject matter does not demand a nationwide 
rule * * *, But when Congress has spoken, although not as fully as the Con- 
stitution authorizes, that is, when a Federal enactment falls short of the con- 
gressional power to legislate touching Commerce, the States may still speak where 
Congress is still silent. The real question is: Has Congress spoken so as to 
silence the States? * * *” (id., 547). 

His dissent concluded : 

“* * * It wipes out State power and distorts congressional intention to dis- 
regard the limited policy explicity set forth by Congress. That policy—curbing 
of employer interferences with union rights—was scrupulously observed by 
Congress in the substantive provisions ss well as in the enforcement structure 
of the act. There is not a breath in the act referring to any aspect of union 
activity unrelated to employer interference therewith. By refusing to legislate 
beyond that, Congress did not forbid the States from so legislating” (id., 559). 

Rice v. Santa Fe Elevator Co. ((194A7) 331 U.S. 218, 230) involved suit by a 
federally licensed warehouseman to enjoin State commission proceedings under 
State law on the ground that the State law was repugnant fo the United States 
Warehouse Act. The Federal law, as originally passed, ‘“inade Federal regula- 
tion in this field subservient to State regulation’ (id., at 222). gut, in 1951, 
Congress amended the act so that section 20 provided that 

“* * * the power, jurisdiction, and authority conferred upon the Secretary of 
Agriculture under this act shall be exclusive with respect to all persons securing 
a license hereunder so long as said license remains in effect’ (id., 224). 

“Or, as stated by the House committee, the purpose of the amendment to 
section 29 was to make the act ‘independent of any State legislation on the 
subject’ (id., 233-234). The Court commented, “That is strong language” 
(id., 234), and struck down the portions of the State statute which were incon- 
sistent with the Federal statyte on the basis of this reasoning: 
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“Congress legislated here in a field which the States have traditionally occu- 
pied. (Munn v. Illinois, 94 U. S. 113; Dawies Warehouse Co. v. Bowles, 
321 U. 8S. 144, 148-149.) So we start with the assumption that the historic 
police powers of the States were not to be superseded by the Federal act unless 
that was the clear and manifest purpose of Congress (Napier v. Atlantic Coast 
Line R. Co., 272 U. S. 605, 611; Allen-Bradley Local v. Wisconsin Employment 
Board, 315 U. 8. 740, 749). Such a purpose may be evidenced in several ways. 
The scheme of Federal regulation may be so pervasive as to make reasonable the 
inference that Congress left no room for the States to supplement it (Pennsyl- 
vania R. Co. v. Public Service Comm’n., 250 U. S. 566, 569; Cloverleaf Butter Co. 
v. Patterson, 315 U. 8. 148). Or the act of Congress may touch a field in which 
the Federal interest is so dominant that the Federal system will be assumed to 
preclude enforcement of State laws on the same subject (Hines v. Davidowitz, 
$312 U.S. 52). Likewise, the object sought to be obtained by the Federal law 
and the character of obligations imposed by it may reveal the same purpose 
(Southern R. Co. v. Railroad Commission, 236 U. S. 489; Charleston & 
W.c. R. Co. v. Varnville Co., 237 U. S. 597; New York Central R. Co. v. Winfield, 
244 U.S. 147; Napier v. Atlantic Coast Line R. Co., supra). Or the State policy 
may produce a result inconsistent with the objective of the Federal statute 
(Hill vy. Florida, 325 U. 8.538). It is often a perplexing question whether Con- 
gress has precluded State action or by the choice of selective regulatory measures 
has left the police power of the States undisturbed except as the State and 
Federal regulations collide (Townsend v. Yeomans, 301 U. S. 441; Kelly v. 
Washington, 302 U. S. 1; South Carolina Highway Dept. v. Barnwell Bros., 308 
U. 8S. 177; Union Brokerage Co. v. Jensen, 322 U. 8S. 202” (id., 230-2381). 

In U. S. v. Kahriger ((1953) 345 U. S. 22), the Court upheld a Federal tax 
on wagering. Mr. Justice Reed explained: 

“The difficulty of saying when the power to lay uniform taxes is curtailed, 
because its use brings a result beyond the direct legislative power of Congress, 
has given rise to diverse decisions. In that area of abstract ideas, a final 
definition of the line between State and Federal power has baffled judges and 
legislators” (id. 29). 

“* * * Where Federal legislation has rested on other congressional powers, 
such as the necessary and proper clause or the commerce clause, this Court has 
generally sustained the statutes, despite their effect on matters ordinarily con- 
sidered State concern. When Federal power to regulate is found, its exercise is 
a matter for Congress. Where Congress has employed the taxing clause a 
greater variation in the decisions has resulted * * *” (Id., 29-30). 

yentleman, in reviewing these cases, I have descended into somewhat lengthy 
detail for three purposes, viz, (1) to define the “doctrine of preemption,” (2) to 
demonstrate the current scope of the doctrine, and (3) to illustrate the ramified 
potential application of the doctrine. 

The Nelson case and the Patterson case graphically illustrate that potential. 
If a State antisedition law and a State pure food and drug law can be invalidated 
because the United States Supreme Court chooses to infer that the Congress, 
without saying so, intended to preempt the legislative field, every State law on 
the statute books is in jeopardy. And if the Supreme Court, by so-called 
progressive or flexible or modernized interpretations of the Constitution, con- 
tinues to broaden the base of the legislative jurisdiction of the national legisla- 
ture, soon there will be no jurisdiction left to the individual States and no reason 
for their legislatures to meet. 

In summary, Federal courts should not have the power, by the arbitrary and 
strained interpretation of the unexpressed intent of Congress to strike down 
every present and future State law concerned with the police power and the 
social order and physical safety of its citizens. If Congress intends by the 
enactment of a Federal statute to preempt a legislative field and has the con- 
stitutional power to do so, then it should say so in an express provision of the 
statute. And unless it does say so expressly, the courts should not be allowed to 
guess that its failure was a mere inadvertence and that it really intended to 
say so. 

I respectfully urge the favorable report of H. R. 3. 
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(Thereupon, at 3:22 p. m., Tuesday, July 12, 1955, an adjournment 
was taken to meet at the call of the chairman.) 
(Additional statements and letters relating to H. R. 3:) 


THE STATE OF WISCONSIN, 
INDUSTRIAL COMMISSION, 
Madison, July 11, 1955. 
Mr. FRANCIS E. WALTER, 
Chairman, Committee on the Judiciary, Subcommittee No. 1, 
House of Representatives, Washington, D. C. 

Dear Mr. WALTER: The purpose of this letter is to place ourselves on record 
as endorsing bill, H. R. 3, 84th Congress. 

We wish to cite an example showing how the administration of an act of 
Congress, the Fitzgerald Act, seriously interferes with the administration of a 
State law. Such interference has resulted in conflict and in bad relations be- 
tween management and labor in some industries. 

The Fitzgerald Act (adopted in 1937) is administered by the Bureau of Ap- 
prenticeship, United States Department of Labor. It authorizes the Bureau to 
further labor standards of apprenticeship and “* * * to cooperate * * * with 
State agencies in the formulation of standards of apprenticeship.”) ‘The quota- 
tion is taken directly from the law. The Bureau of Apprenticeship has six men 
and the necessary clerical help stationed in Wisconsin. 

Since 1911, Wisconsin has had apprenticeship law. It is administered by the 
industrial commission apprenticeship division and from the beginning it had 
the support of management and organzed labor. Over the years we developed 
workable policies and procedures in cooperation with individual employers, trades, 
and trade groups. We took into account the fact that practices with respect to 
employment and training of apprentices vary consderably between industries 
and trade groups. The program was highly successful as official records will 
indicate. 

Then along came the Bureau of Apprenticeship. That agency concentrated its 
early efforts on the construction trades. It created national joint apprentice- 
ship committees in all of the major building trades and these committees in turn 
promulgated national apprenticeship standards; the idea being that States 
would adopt these standards and encourage their usage in each community 
Within the State. Also, the Bureau advocated creation of State, local, and area 
joint apprenticeship committees. 

All of this Was not new to Wisconsin so far as concerned the building trades. 
As a matter of fact, the Bureau’s building trades apprenticeship program was 
copied from Wisconsin’s long-established plan; lock, stock, and barrel, with 
the exception that our joint apprenticeship committees acted in an advistory 
capacity whereas the Bureau advocated that such bodies be administrative in 
nature. Another difference was that the Bureau plan contemplated that crea- 
tion of joint apprenticeship standards be made a condition for employment of 
apprentices in all trades and industries. 

However, the Bureau of Apprenticeship made the fatal mistake of assuming 
that what was good for the construction industries must be equally good for 
the manufacturing industries. Also, in promoting a national apprenticeship 
program, the Bureau of Apprenticeship failed to give due recognition to the 
fact that apprenticeship in some States is governed by State law. That is when 
trouble began, especially in the manufacturing industries. 

The UAW-CIO adopted the type of apprenticeship recommended by the Bu- 
reau of Apprenticeship. Now when this organization negotiates the collective- 
bargaining agreement with our manufacturers, it insists the plan include a joint 
apprenticeship committee and apprentice standards. Attempts are made to 
give these committees control of the apprenticeship. In Wisconsin this authority 
is vested in the industrial commission by State law. Threats of strikes have 
been made in our State in cases where manufacturers have been reluctant to 
enter into the arrangement. They prefer to deal directly with the State ap- 
prenticeship agency and to operate under the State apprenticeship law. At any 
rate, the result has been conflict, confusion, and resentment. On the other 
hand, so insistent has the UAW-CIO been that the Federal apprenticeship pro- 
gram be imposed upon our manufacturing industries that in a circular letter, 
issued by the organization’s Detroit headquarters in February of 1954, Wiscon- 
sin members of the union were urged to take whatever steps were necessary to 
amend the State apprenticeship law to accomplish their ends. 
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We are sure that it never was the congressional intent to let a Federal law, 
such as the Fitzgerald Act, so completely upset a successful apprentice-training 
program operating urder a State law. A Federal law such as intended under 
H. R. 3 would have prevented the unhappy situation such as we now face in the 
manufacturing industries in Wisconsin. 

One further comment, in the State of Wisconsin Report of the Governor’s 
Committee on Inter-Governmental Relations there is the following recom- 
mendation: “The Bureau of Apprenticeship staff should be reduced greatly so 
that its operation in the promotion of apprenticeship in this State should not 
overlap the same functions being performed by the industrial commission.” 

Very truly yours, 
APPRENTICESHIP DIVISION, 
WALTER F.. SIMON, Director, 





NATIONAL ASSOCIATION OF MANUFACTURERS, 
July 14, 1955, 
Hon. FRANcIS E. WALTER, 
Chairman, Subcommittee, House Judiciary Comanittee, 
House Office Building, Washington, D. C. 

DEAR Mr. CHAIRMAN: On behalf of the National Association of Manufacturers, 
I am authorized to submit the attached statement in support of H. R. 3, by 
Congressman Smith, of Virginia, a bill to establish rules of interpretation govern- 
ing questions of the effect of acts of Congress on State laws. 

You will understand, I am sure, the very deep interest and concern of the 
members of this association over the continuing trend toward centralization of 
power in the Federal Government resulting from numerous recent court decisions 
preempting various areas which Federal legislation has touched, even, in some 
instances, by implication. We, therefore, appreciate very much this opportunity 
to communicate our views to your committee. 

I trust this statement can be included as a part of the record of the brief 
hearing on this measure just concluded by your subcommittee and that your 
conimittee will take early and favorable action on this very important matter. 

I am forwarding herewith sufficient copies of this statement so that it can be 
made available to all of the members of the House Judiciary Committee. 

Sincerely yours, 
LAMBERT H. MILLER, 
General Counsel. 


STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS 


This statement is submitted on behalf of the National Association of Manu- 
facturers in support of H. R. 3, a bill introduced by Representative Smith (Demo- 
crat, Virginia), to establish rules of interpretation governing questions of the 
effect of acts of Congress on State laws. 

The principal problems proposed to be dealt with by the Smith bill are those 
raised under our Federal system of government wherein either or both the 
several States and the United States may properly have jurisdiction over the 
same subject matter. Since one or the other must prevail when there is a con- 
flict between State and Federal laws, it was necessary for the framers of our 
Federal Constitution to make a choice. That choice was made in the so-called 
supremacy Clause of article VI, which provides that— 

“This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.” 

Naturally, questions have arisen under this clause from the beginning. Until 
recent years, however, they did not usually constitute serious problems because 
Federal legislation was largely limited to matters of primary national concern 
in which uniform national regulation was required. During the past quarter 
century, however, the Congress has legislated on many subjects formerly gov- 
erned entirely by the States. As a Supreme Court Justice has stated, this “ex- 
tension of Federal authority over economic enterprise has absorbed the authority 
that was previously left to the States,” and has presented a serious problem of 


construing Federal legislation “with due regard to accommodation between the 
assertions of new Federal authority and the functions of the individual States, as 
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reflecting the historic and persistent concerns of our dual system of government” 
(Mr. Justice Frankfurter, separate opinion in Bethelehim Steel Co. v. New York 
Labor Relations Board, 330 U. 8S. 767, 779, 780 (1947)). In the same ease, at 
page 771, Mr. Justice Jackson, speaking for the Court, commented that in the 
National Labor Relations Act then before the Court, “Congress has not seen fit 
to lay down even the most general of guides to construction of the act, as it some- 
times does, by saying that its regulation either shall or shall not exclude State 
action.” Each case raises a question of statutory interpretation in order to ascer- 
tain the congressional purpose. 

To aid the courts in this task, H. R. 3 would lay down two general “guides to 
construction,” in the Supreme Court's words, or “rules of interpretation” in the 
words of the bill’s title, by providing : 

“That no Act of Congress shall be construed as indicating an intent on the part 
of Congress to occupy the field in which such Act operates, to the exclusion of 
all State laws on the same subject matter, unless such Act contains an express 
provision to that effect. No Act of Congress shall be construed as invalidating 
a provision of State law which would be valid in the absence of such Act unless 
there is a direct and positive conflict between an express provision of such Act 
and such provision of the State law so that the two cannot be reconciled or 
consistently stand together.” 

It will thus be seen that the bill does not propose substantive law of any kind 
but rather is designed, as stated in its title, merely “to establish rules of inter- 
pretation governing questions of the effect of acts of Congress on State laws.” 

In our view, the bill would have no application in areas where the Federal 
Government is given exclusive power by the express terms of the Constitution 
itself, for example, the power to coin money, expressly granted to the Congress 
in article I, section 8, and expressly denied the States in article I, section 10. 
Likewise, the bill would not apply where, in the words of the Supreme Court, 
“the subject is one demanding uniformity of regulation so that State action is 
altogether inadmissible in the absence of Federal action. In that class of cases 
the Constitution itself occupies the field even if there is no Federal legislation” 
(Kelly v. Washington, 302 U. 8.1, 9 (1987)). The present bill would deal rather 
with those areas where power is vested both in the Federal Government and 
in the States. Since it would merely provide rules of interpretation for deter- 
mining the intent and purpose of Congress in such areas, without creating sub- 
stantive law or conferring powers on either Federal or State Governments, it 
would raise no constitutional question. 

In the latter areas of concurrent jurisdiction, the Congress has a wide range 
of discretion. At one extreme it may refrain entirely from exercising any regu- 
latory authority, leaving the area entirely to State control. At the other extreme 
it may, under the supremacy clause, occupy the entire field to the exclusion of 
all State laws on the subject. Or it may exercise any degree of authority it 
desires between these two extremes. As the Supreme Court stated in Kelly v. 
Washington, supra, p. 10: 

“When Congress does exercise its paramount authority, it is obvious that Con- 
gress may determine how far its regulation shall go. There is no constitutional 
rule which compels Congress to occupy the whole field. Congress may circum- 
scribe its regulation and occupy only a limited field. When it does so, State 
regulation outside that limited field and otherwise admissible is not forbidden 
or displaced. The principle is thoroughly established that the exercise by the 
State of its police power, which would be valid if not superseded by Federal 
action, is superseded only where the repugnance or conflict is so ‘direct and 
positive’ that the two acts cannot ‘be reconciled or consistently stand together’ ” 
(citing Sinnot v. Davenport (22 How. 227, 243 (1859) ) and numerous subsequent 
cases applying this rule during the past century). 

This principle has been stated even more recently and more concisely in 
Rice v. Santa Fe Elevator Corp. (331 U. 8. 218, 230 (1946)). There the Supreme 
Court said that where matters are within the Federal domain, “Congress may, 
if it chooses, take unto itself all regulatory authority over them (citing cases), 
share the task with the States, or adopt as Federal policy the State scheme of 
regulation” (citing cases). The Court noted that within this wide range the 
Congress may even make Federal regulation subservient to State regulation, 
as it had done in the original Federal Warehouse Act by a provision that “nothing 
in this act shall be construed to conflict with, or to authorize any conflict with, 
or in any way to impair or limit the effect or operation of the laws of any 
State relating to warehouses, warehousemen,” ete. 
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The Court stated that “the question in each case is what the purpose of Con- 
gress was.” It then reviewed a number of standards by which it has sought to 
determine the congressional purpose, but it added that even with such standards 
“it is often a perplexing question whether Congress has precluded State action 
or by the choice of selective regulatory measures has left the police power of 
the States undisturbed except as the State and Federal regulations collide.” 

The Smith bill would provide two rules of interpretation which would resolve 
this question of intent—that Congress does not intend to preempt unless it 
expressly so provides, and that it intends to “share the task with the States,” 
in the Supreme Court’s words, and does not intend to supersede any provision 
of State law except where there is a direct and positive conflict. Any different 
intent on the part of Congress in enacting a statute, for example, an intent to 
preempt on the one hand or to make Federal regulation wholly subservient to 
State regulation on the other, would be expressly stated in the statute. 

Thus the bill would raise no constitutional question. It would neither add 
to nor detract from the respective rights and powers of the States and the 
Federal Government. Where the Federal Constitution preempts, the States 
would acquire no power. The supremacy clause would be given full force 
and effect—where Congress intends Federal regulation to preempt it would so 
state and thereby accomplish that result, where Congress intends Federal reg- 
ulation to be subservient it would state such intent and accomplish that result. 
and in the normal case where it intends to share the task of regulation 
and to override only those provisions of State law which are in direct and posi- 
tive conflict, this result would flow from the present bill without further 
statement of intent. 

The need for such legislation is clear when State courts are led to invalidate 
their own laws because of mere possibility of conflict with a Federal enactment, 
as in Commonwealth v. Nelson (377 Pa. 58, 104 A 2d 133), decided by the Supreme 
Court of Pennsylvania on January 25, 1954. There the defendant had been 
convicted of violation of the Pennsylvania Sedition Act. On appeal the Penn- 
sylvania Supreme Court pointed out that in view of the preeminence of the 
National Government’s interest in defending itself efficiently and effectively 
against sedition, the Federal Government’s control of the field must be exclusive 
if it is to protect itself effectively. Accordingly it held that the Federal Smith 
Act (18 U. S. C. 2384-2385), defining and punishing sedition against the United 
States, preempted the field and suspended operation of the Pennsylvania Sedi- 
tion Act. 

The need for such legislation is perhaps more apparent in the field of labor 
relations, however, than in most others. Employment, as we all know, is essen- 
tially a local relationship between local parties living and working under local 
conditions with other local people all subject in most respects to local law. 
Their employment, however, is being increasingly regulated from Washington. 
In the area of labor relations, this federal control is fast becoming complete to 
the exclusion of the States, all because of judicial findings that Congress so 
intended when it adopted and amended the National Labor Relations Act. 

Much has been written about the meaning and effect of the many decisions 
of the United States Supreme Court excluding the States from one area after 
another in the field of labor relations. It is no longer necessary to speculate 
on this subject since the Court itself, in one of its recent decisions, has under- 
taken “briefly to summarize where our decisions, under both the Wagner Act 
and the Taft-Hartley Act, have brought us.” The Court stated in that case, 
Weber v. Anheuser-Busch, Inc. ( U. 8S. ), decided March 28, 1955, 
that it has established these preemption principles in the cases cited: 

1. “A State may not prohibit the exercise of rights which the Federal acts 
protect” (Hill v. Florida, 325 U. S. 538 (1945) ; International Union v. O’Brien, 
339 U. S. 454 (1950); Amalgamated Assn. v. Wisconsin Hmployment Relations 
Board, 340 U. S. 883 (1951) ; Garner v. Teamsters Union, 346 U. S. 485 (1953) ). 
In the Amalgamated and O’Brien cases the Court held that Federal protection 
of the right to engage in concerted activity renders the right to strike so abso- 
lute that the States cannot prohibit even strikes which interrupt essential 
public-utility services, nor can they even require notice before such strikes. 
In the Hill case, the Court held that the federally protected right to bargain 
collectively is so absolute that a State cannot even require licensing of union 
“business agents” to exclude aliens, convicted felons, and persons of bad moral 
character. 

2. “A State may not enjoin under its own labor statute conduct which has 
been made an ‘unfair labor practice’ under the Federal statutes” (@arner vy. 
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Teamsters Union, 346 U. 8. 485 (1953); Plankinton Packing Co. v. Wisconsin 
Employment Relations Board, 338 U. 8S. 953 (1950) ; Building Trades Council v. 
Kinard Construction Co., 346 U. S. 933 (1954); Capital Service, Inc. v. NLRB, 
347 U. S. 501 (1954)). For example, in the Garner case, the Court held that 
State courts cannot enjoin conduct which violates both State law and the Taft- 
Hartley Act. 

3. “A State may not certify a union as the collective-bargaining agent for 
employees where the Federal Board, if called upon, would use its own certifica- 
tion procedure” or “even if the Federal Board has refused certification, if the 
employer is subject to the Board’s jurisdiction” (LaCrosse Telephone Corp. v. 
Wisconsin Employment Relations Board, 336 U. S. 18 (1949) ; Bethlehem Steel 
Co. v. New York State Labor Relations Board, 330 U. 8S. 767 (1947) ). 

In brief, therefore, the Court has ruled that Congress intended to preempt the 
field and bar the States from dealing with any conduct which is either protected 
or prohibited under the Federal act, or with any representation maters within 
the Federal board’s jurisdiction. Although the Court has repeatedly said that 
the Federal act leaves much to the States, its summary of its ruling listed only 
four cases where it has affirmatively upheld State power to act. These cover 
violence, mass picketing and similar conduct in breach of the peace, Allen- 
Bradley Local vy. Wisconsin Employment Relations Board (315 U. 8. 740 (1942) ) ; 
intermittent strikes which the Court found “neither prohibited nor protected 
by the Taft-Hartley Act” (International Union v. Wisconsin Employment Rela- 
tions Board, 336 U. S. 245 (1949) ) ; compulsory unionism under a maintenance- 
of-membership clause (Algoma Plywood and Veneer Co. v. Wisconsin Employ- 
ment Relations Board, 336 U. 8S. 301 (1949)); and damages based on violent 
conduct which a State court found to be a common-law tort, United Construction 
Workers v. Luburnum Construction Corp. (347 U. S. 656 (1954) ). 

After thus summarizing the status of the labor preemption doctrine, the Court 
proceeded in the Anheuser-Busch case to project it into the field of antitrust law 
despite the fact that the traditional right of the States, under their police power, 
to enact and enforce laws regulating and preventing unreasonable restrainits 
of trade has long been recognized. As recently as 6 years ago, the Supreme 
Court had occasion to reaffirm this right of the State of Missouri, including that 
State’s right to prohibit and enjoin union boycott activities which restrained 
trade in violation of the Missouri antitrust law (Giboney v. Empire Storage and 
Ice Co., 336 U. S. 490 (1949)). In doing so, the Court pointed out that this 
resolves to the basic issue whether the State can control unions or unions can 
control the State. It concluded that the State’s power was paramount. The 
Court’s succinct statement bears repetition : 

“* * * it is plain that the basic issue is whether Missouri or a labor union 
has paramount constitutional power to regulate and govern the manner in which 
certain trade practices shall be carried on in Kansas City, Mo. Missouri has by 
statute regulated trade one way. The appellant union members have adopted 
a program to regulate it another way. The State has provided for enforce- 
ment of its statutory rule by imposing civil and criminal sanctions. The union 
has provided for enforcement of its rule by sanctions against union members 
who cross picket lines. (See Associated Press v. United States, 326 U. S. 1, 
19; Fashion Guild v. Trade Commission, supra at 265; Addyston Pipe and Steel 
Co. v. United States, 175 U. S. 211 242). We hold that the State’s power to govern 
in this field is paramount. * * *” 

On March 28, 1955, however, in the Anheuser-Busch case involving the same 
Missouri law and similar facts, the Supreme Court held that Federal preemption 
under the Taft-Hartley Act precludes the State from enforcing its antitrust 
laws against union boycotts in violation thereof. The Court said that Federal 
labor preemption bars the State “even though that with which the Federal law 
is concerned as a matter of labor relations be related by the State to the more 
inclusive area of restraint of trade” (Weber v. Anheuser-Busch, Inc., U. 8. 
(1955) ). 

What happened here to Giboney and the State’s paramount power to govern? 
The Court relegated Giboney to its last footnote on the last page of its opinion, 
with the statement that “no question of Federal preemption was before the 
Court; accordingly it was not dealt with in the opinion.” It is quite possible 
that at the same time the Court relegated the traditional State powers in the 
antitrust field to a footnote in the pages of history. 

This case says that the Congress, in applying a mild unfair labor practice 
proscription to some of the worst abuses of boycott activities of unions, intended 
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that the States cannot enjoin these or any other boycott activities of greater, 
equal, or lesser evil in restraint of trade in violation of State law. : 

The need for such legislation to free the States to exercise and develop their 
powers is likewise apparent in many other fields. The Commission on Inter- 
governmental Relations, established pursuant to Public Law 109 approved July 
10, 1953, has emphasized, in its report recently transmitted to the Congress, the 
urgent necessity of restoring and strengthening the powers of the States, now 
atrophied through disuse, if we are to preserve our Federal system of govern- 
ment. That Commission, after exhaustive study of the entire subject of inter- 
governmental relations, has recommended guiding principles which embrace, 
among others, the principles of the present bill. These guiding principles, which 
it recommended to be applied with due regard to special conditions in each field 
of regulation, are: 

“First, the fact that the National Government has not legislated on a given 
matter in a field of concurrent power should not bar State action. 

“Second, national laws should be so framed that they will not be construed 
to preempt any field against State action unless this intent is stated. 

“Third, exercise of national power on any subject should not bar State 
action on the same subject unless there is positive inconsistency. 

“Fourth, when a national minimum standard is imposed in a field where 
uniformity is not imperative, the right of States to set more rigorous standards 
should be carefully preserved. 

“Fifth, statutes should provide flexible scope for administrative cessions of 
jurisdiction where the objectives of the laws at the two levels are substantially 
in accord. State legislation need not be identical with the national legislation.” 

It is especially significant that this able Commission, which included 5 mem- 
bers appointed by the President of the Senate and 5 by the Speaker of the 
House, has independently developed principles set forth in its recommendations 
above, which coincide in major part with the purposes of the Smith bill. 

We urge that the principles expressed in H. R. 3 be given prompt and favorable 
consideration. 
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